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INTRODUCTION 

This work covers a field not witiiin the 
scope of any other parliamentary manual. 
It contains a full legal exposition of all the 
matters mentioned in Cushing's Manual of 
Parliamentary Practice, by all the courts of 
last resort in the United States and Canada, 
as well as all the decisions of the courts of 
Great Britain deemed applicable to the sub- 
ject. A slight comparision of this work 
with any parliamentary manual will show 
its usefulness. Thus, in the ordinary parlia- 
mentary manual very little attention is 
given to the time and place of the meeting^ 
of associations, yet these matters have been 
the subject of frequent judicial inquiry and 
decision. What meetings, if any, can a 
business corporation hold outside the state 
of its incorporation is a live question, asked 
II 
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la INTRODVCTIOH. 

constantly, but to which no answer can be 
f ouncl in parliamentary iriaTmnlg 

The qualifications and duties of inspectors 
of dections are of growing complexity and 
importance. Likewise, the mode of holding 
meetings, the sdection and duties of the 
diairman, the rak of the majority, the rig^t 
oi discussion at meetings, the r^hts of absen- 
tees, and how their absence affect the legality 
(^ a meeting's proceedings. Who can vote, 
is another question with many applications, 
to trustees, executors, t^tion holders, cor^ 
porations, pledgors and pledgees of stodc, etc. 
Mudi of the voting nowadays is done by- 
proxies. Many questions have arisen con- 
cerning them, all of which are answered tn 
this book. There is a chapter also on vot- 
ing, the rights of corporations to vote, and 
all the judicial dedaons rdating to cumula^ 
tivevoting. Voting agieementshave been the 
subject o£ frequent judicial inquiry. The 
courts have greatiy modified their earlier 
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views, and the present state of the law is here 
fully set forth. Beside these matters, many 
others, pertaining to elections, by-laws, 
remedies for impending improper action, (»r 
for acts unlawfully done, keeping of the 
minutes, etc., render this a needful book to 
every bu^ness corporation. 

The Appendix comprises the full text of 
Cushing's Manual of Parliamentary Practice. 
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The Time and Pbce <d Meetings. 
Sect 1. Time of Meeting. 

1. Election on Specified Tiaj. — ^The stat- 
utes fixing the time for electing directors 
generally are r^arded not as mandatory, 
but directory. Therefore, if the meeting 
for their election is not held on the regular 
day, it may be held' at a later day, and the 
directors then chosen, if there be no other 
irregularity or infirmity in their title, will 
be directors de jure} 

2. Hour of Holding Meeting. — A meet- 
ing should be held at the time appointed, 
and not at an earlier hour, for, if thus 
wrongly held, all the proceedings may be 

> Beardsley v, Johnson, 121 N. Y. 224, 228 (1890), 
dting Vanden burgh v. Broadway Underitrouiid 
E. Co., 29 Hun 348 (1883); Hughes v. Parker, 20 
N. H. 58 (1849); Nashua Fire Ins. Co. v. Moore, 
55 N. H. 48 (1874). 
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void. Thus stockholders were notified 
on one occasion to meet in a specified place 
at twelve o'clock for the election of directors. 
The meeting was called to order and organ- 
ized fifteen minutes earlier. As against 
.the members who did not participate in 
the meeting, this action was irregular 
and void. Consequently, the election of 
directors was declared to be invalid,* 
Nor can the irregularity of holding a 
meeti:^ in advance of the time specified 
in the notice be cured by reorganizing 
the meeting at the appointed hour, if in 
fact there is no abandonment of the room, 
and no formal OTganization of a new meet- 
ing in the ordinary way.* But if a by-law 
provides for the election of officers at a fixed 
hour, members who participate in the 
election cannot complain should it be 
held after the time thus fixed.* 

3. Two Meetings at the Same Hour and 
Place. — Suppose the notice for the meeting 

' People V. Albany and Susquehanna R. Co., 
55 Barb. 344 (1869), affirmed 57 N. Y. 161. 
•Ibid. 
' Hussey v. Gallagher 61 Ga. 86 (1878). 
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designated the hour and place at which 
another meeting is to be held, is the regu- 
larity of the meeting thereby affected? 
The judicial answer is; "This would not 
affect the regularity of the corporate meet- 
ing unless the rights of some persons entitled 
to attend and participate therein were 
affected."* 

4. f ihflnging Time for Holding Annual 
Meeting. — If directors are required to be 
elected annually and hold office until 
their successois are elected and qualiffed, 
a majority cannot extend their term of 
office by changing the time for the annual 
meeting of stockholders,* 

5. Time oi Meeting May be Waived. — 
It is sometimes desirable to hold a meeting 
without giving the length of notice required 
by statute or by-law.' Can this be done? 
Thus, a statute required that thirty days' 
notice of a stockholders' meeting must be 
given to create a mortgage. Such a notice 

'People V. African Wesleyftn M. E. Qiurc^. 
156 N. Y. App. Div. 386 (1913). 
• Nathan v. Tompkins. 82 Ala. 437 (1887). 
'See No. 15, 2S. 41. 
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can be expressly waived by the stockholders; 
or impliedly by the corporation, by using 
the property thus acqiiired.* In Missoim, 
corporations by the tinanimous concur- 
rence of all the stockholders in meetii^ 
assembled, may increase their capital stock 
or bonded indebtedness without giving the 
sixty days' notice of the time and place of 
such meeting required by the constitution 
and statute.* 



Sect. 2. Place of Meeting. 

6. Is Usually Fixed by Charter or Statute. 

— Generally the place of pieeting is fixed 
by charter or statute, and this requirement 
must be observed.'" For, if a meeting is 
held at a different place, it will be irregular 

• Bridgeport Electric and Ice Co. v. Meader, 
72 Fed. 115 (1895): The Vigilancia. 68 Fed. 781 
(1895). See also Wood v. Corry Water Works Co., 
44 Fed. 146(1890}. 

•State r. Cook. 178 Mo. 189 (1903); Riesterer 
V. Horton Land and Lumber C^., 160 Mo. 141 
(1901). 

"See No. 16.31. 
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and its action void.*^ Likewise when the 

place of meeting has been legally changed, 
an election of trustees or directors at the 
old place is invalid." 

If the place is made still more specific 
and the requirement is not observed, what 
then? Suppose a by-law requires the 
meetings of a corporation to be held in 
its counting room, are they valid if held 
elsewhere? It has been decided that if 
they are held at the dwelling home of the 
general agent or clerk, without stating 
in the records of the corporation that this 
was the counting room, a court will presume 
that, for the time being, this was the 
counting room," 

7. Meetings Outside flie State. — In recent 
years the question has been asked with 
increasing frequency, can a corporation 

" American Primitive Society u. Pilling, 24 N. J. 
Law, 653 (1855); Stockholders of Shelby R. Co. v. 
Louisville, etc., Co., 75 Ky. 62 (1876): Reilly v. 
Oglebay. 25 W. Va. 36 (1884). 

" Miller D. English, 21 N. J. Law, 317 (1848). 

" McDaniels v. Flower Brook Mfg. Co., 22 Vt 
274 (1850). 
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hold meetings outside the state of its 
incorporation? In several states the courts 
have decided that this cannot be done.'* 
They may indeed do business in another 
state by virtue of the great rule of comity, 
but this has no apphcation to corporation 
meetings. In a well-considered case the 
court said: "It is, to say the least, doubtful 
whether or not a state could grant a cor- 
poration the right to change its residence 
to another sovereignty of its own will, 
and there exist and perform its corporate 
functions."" "The doctrine that a cor- 
poration must edst in the place of its 

"Crate Silver Co. n. Smith, 163 Mass. 262, 265 
(1895); Miller v. Ewer, 27 Me. 509 (1847); Free- 
man D. Machias Water Power and Mill Co., 38 Me. 
343 (1854); Hilles v. Parrish, 14 N. J. Eq. 380 
(1862); Franco-Texan Land Co. t. Laigle, 59 Texas, 
339(1883); People r. Hoyne , 182 111. App. 42 (1913); 
Camp V. Byrne, 41 Mo, 525 (1867); Taylor i;. Bran- 
ham. 35 Fla. 297 (1895); Duke v. Taylor, 37 Fla. 
64 (1896); MitcheU *. Vt. Copper Mining Co. 40 
Super. Ct. 406 (1876), afBrmed 67 N. Y. 280; 2 
Cook on Corp. 589. 

" Franco-Texan Land Co. v. Laigle, 59 Tex. 339, 
343 (1883). 
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creation and cannot migrate to another 
sovereignty, is so reasonable and just, 
and so firmly embedded in our jurisprudence 
that courts ought to have no hesitation in 
enfordi^ it."" 

In some states, a smaller number, the 
(pinion has been asserted, that the action 
of such meetings, held outside the incor- 
porating state, is not void but voidable, 
and may be enjoined in a proceeding 
brought by a minority of the stociholdeis.*' 

Again, does this inhibition apply to all 
business transacted at a stockholders' meet- 
ii^, or (Hily to the business actually pre- 
scribed by statute? Thus, if a statute 
provides that all elections for directors 
and other officers shall be held by a corpo- 
ration within the incorporating state, there 
must be a literal compliance with the 
requirement.'* Other business however, 
for example the increase of its capital stock, 
may be transacted at a meeting held in 

" Miller, J., Smith tr. SUver Valley Mining Co., 
64 Md. 8J, 94 (1SS5). 
"Jones 0. Pearl Mining Co.. 20 Goto. 417 (1894). 
" Han»3Iey jr. Stutz, 139 U. S. 417 (1891). 
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another state." This distinction has been 
drawn by the highest federal court, but has 
not been approved by some state tribunals.'" 
Nevertheless, if corporate meetings are 
held outside the state, the action taken 
by them in some cases may be binding. 
These may be divided into two classes. 
Cases in which creditors are affected, and 
cases affecting only stockholders. Again, 
creditors may be affected in two was's. 
First, if creditors, knowing that the meet- 
ing was improperly held, nevertheless enter 
into relations with" the corporation, they 
are thereby estopped or prevented from 
claiming that its action was invalid." 
Second, a corporation is estopped or pre- 
vented from claiming that its action was 
invalid to defeat the claim of any innocent 
creditor, for example, the payment of a 
bond issued by it, and for which it has 
received the money. In other words it 

" Handley o. Stute, 139 U. S. 417, 422. 

" Cases cited uitder 14. 

" Wright V. Lee, 2 S. Dak. 596 (1892) ; Hasbrouck 
e. Rich, 113 Mo. App. 389 (1905); Toledo, etc., Co. 
V. Continental Trust Co., 95 Fed. 497, 507 (1899). 
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cannot repudiate its obligations on this 
ground after receiving the benelit there- 
from.*' Stockholders may also be affected 
in two ways. Those who were present and 
participated in the meeting are bound by 
its action.^' Absentees may object to its 
action and may have the corporation 
enjoined from putting its action into 
execution,^* But if it has already acted 
and the rights of creditors have super- 
vened, then the question might prove 
difficult for the court to decide whidi party 
had superior rights or eqiuties.** More- 
over the validity of a corporation's action 
cannot be raised incidentally or collaterally 

n Heath v. Silverthorn Lead Mining; Co., 39 Wis. 
146 (1875); Tuckasegee Mining Co. v. Goodhue, 
118 N, C. 981 (1896); McKee n. Title Ins. & Trust 
Co., 159 Cat. 206(1911). 

"Handley v. Stutz, 139 U. S. 417 (1891); Heath 
V. Silverthorn Lead Mining Co., 39 Wis. 146 (1875); 
Stradley v. CargiJI Elevator Co., 135 Mich. 367 
(1904). See Columbia Nat. Bank v. Matthews, S5 
Fed. 934 (1898). 

» Jones V. Pearl Mining Co., ZO Colo. 417 (189*)J 

"See Jones v. Pearl Mining Co., 20 Colo.' 417 
(1894). 
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by a creditor or stockholder, but only 
directly by the state.** 

8. What are Corporate Acts?— The courts 
however difEer concerning the nature of 
corporate acts that must be done by the 
corporation in a meeting of its stockholders, 
and other acts that are not r^arded as 
corporate which may be done by the 
agents of the corporation outside the 
incorporating state. For the courts every- 
where recognize the principle that directors 
may hold meetings for the transaction of 
the ordinary business of their corporation 
outside the state." 

The cases in which this question has 
arisen may be divided into two classes. 
In the first class are the cases deciding 
what are corporate acts. The one act 
which all the courts regard as possessing a 

" McKee Title Ins. & Trust Co., 159 Cal. 206 

(1911); Humphreys v. Mooney. 5 Colo. 282 (1880). 
"Reichwald v. Commercial Hotel Co., 106 111. 
439 (1883); Harding e. American Glucose Co., 182 
111. SSI. 614 (1899); People v. Hoyoe, 182 HI. App. 
42 (1913); Ohio & Mis.s. R. Co. v. McPherson, 35 
Mo. 13 (1864). 
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ajTporate diaracter is the holding of elec- 
tions for directors,'* Charging the articles 
of association is another corporate act,** 
likewise ordering the assessment of stock- 
holders;"' also adopting by-laws when this 
is done by them." 

The second class of cases include those 
which recognize the authority of directors 
of a corporation to do various things. Thus 
an agent may execute a deed, for this is 
not a corporate act; and authority may be 
conferred by a vote passed at a directors' 
meeting of the corporation held outside 
the incorporating state.'* More generally, 

"Handky o. Stutz, 139 U. S. 417. 422. See also 
cases cited in People v. Hoyne, 182 lU. App. 42 
(1913). See 3 Cook on Corporations, j 700, p. 2348, 
7th ed. 

** Bastian v. Modem Woodmen of America, 166 
m. 595 (1897); MitcheU v. Vt. Copper Mining Co., 
S6N. Y. 623 (1874). 

» Mitchell V. Vt. Copper Mining Co., 40 N. Y. 
Super. Ct. 406; Ormsby v. Vt. Copper Miniiyj Co., 
S6N. Y. 623 (1874), 

" Deny Church v. State Council of Pa,, 3 IDauph, 
(Pa.) 77 (1900). 

» Arms V. Conant, 36 Vt. 744 (1864). 
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they may authorize a conveyance of real 
estate or of any interest therein situated 
outside the state that incorporated the 
association." They may also appoint a 
secretary.'* 

9. Outside Meeting for Effecting an 
Organization. — Lastly, even if stockholders 
who participate in a meeting held outside 
the state, after the corporation had become 
fully organized, are estopped or prevented 
from questioning its action, does this rule 
apply to a meeting held for the purpose 
of effecting an organization? It has been 
applied to the corporation," and also to 
creditors who have dealt with the corpora- 
tion as an acting concern." 

10. Meetings of Corporation Incorporated 
In Sevo'al States. — Sometimes a corpora- 

"BeUows V. Todd, 39 Iowa, 209 (1874); Reich- 
wald V. Commercial Hotel Co., 106 111. 439 (1883). 

" McCaU IP. Byram Mfg. Co., 6 Conn. 428 (1827). 

» Heath r. Silverthom Lead Mining Co., 39 Wis, 
146(1875). 

"Hasbrouck v. Rich, 113 Mo. App. 389 (190S); 
Toledo, etc., Co. v. ContinenUl Trust Co., 95 Fed. 
497, 507 (1899). 
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tion is incorporated in several states, especi- 
ally raUroad txnporations. Such a cor- 
poration may meet in any of the states 
without repeating the meeting in the 
others." And a court has said of a con- 
solidated railroad company running through 
five states, that it may hold its meetings 
for the transaction of business, election of 
directors, etc., in any one of the states, 
even if the laws of a particular state require 
the meetings of the corporation to be 
held within the state, and its acts are 
legal and binding upon all." 

"Graham o. Boston, Hartford & Erie R. Co., 
118 U. S. 161 (1886). 

"PoUitz V. Wabash -R. Co., 167 Fed. 145, 156 
(1909), reversed on other grounds, 176 Fed. 333 

(1910). 
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CHAPTER II. 
Notice of Meetings. 
Sect' 1. First Meeting. 
n. Notice of First Meeting.— The stat- 
utes of many states usually prescribe how 
notice of the first meeting of a corporation 
sh^ be given. They are, however, not 
mandatory, but "merely directory," and 
are intended to secure to all members of a 
corpomtion their right to participate in 
lence, if all the persons 
poration should come 
y notice or call what-, 
accept the charter and ^ 
idful to constitute the 

pply Co. o. Braintree, 146 
vcomb V. Reed, 94 Mass. 
V. Brackett, 98 Mass. 98 
V. Fanners & Mechanics' 
k, 3 N. J. Eq. 68 (183*); 
Ins. Co., 4 Ind. 222 (153). 
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corporation, their action would be vaKd. 
Neither the public, nor any person belong- 
ing to the association, would have a right 
to question the proceedings,** Moreover 
if all consented to an organization which 
disregarded the statutory requirements con- 
cerning notice, the organization would be 
valid.*' 

As no statutory provision probably exists 
in any state that subsequent meetings 
shall be called in the same manner as the 
first meeting, a corporation has the right to 
prescribe the mode by resolution or by-law 
bow they shall be called.'* 

Again, if upon the organization of a 
corporation, a majority of the subscribers 
refuse to proceed in calling a meeting, 
the minority may call it and bind the 
corporation." 

" Newcomb ». Reed. 54 Mass. 362, 364 (1866). 

" Braintree Water Supply Co. v. Braintree, 146 
Mass. 482. 

« Taylor 0. Griswold. 14 N. J. Law, 222 (1834). 

» 2 Cook on Corporations, i 593. This rule is 
based on the authority of Busey v. Hooper, 35 Md. 
15 (1871), which does not clearly establish the rule. 
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12. When Otiiers not Motioned Hay 
Call It. — ^A case may arise in which other 
persons than those designated by statute 
may call a meeting. Thus, if the statute 
prescribes that the persons named in the 
certificate of incorporation, or any three of 
them, may call a meeting of the stock- 
holders, other persons might call it if 
those named in the certificate had died 
before the time for giving the notice.** 

In Ohio after the requisite amount of 
stock of a corporation has been subscribed 
to authorize the stockholders to elect 
directors, it is not an indispensable requisite 
to an election that the notice should be 
given by the persons named in the certificate 
of intxirporation. Nor can the validity 
of the acts of the directors be questioned 
collaterally on the grounds of irregularity 
in giving notice.** 

13. Effect (^ Delay in Calling.—Authority 
for creating a corporation may fail throu^ 

** Chamberlain v. Painesville & Hudson R. Co., 
15 Ohio St. 225 (1864). 

• Chamberlain v. PainesvUle & Hudson R, Ca, 
15 Ohio St. 225 (1S64). 
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portance is to be transacted on any day 
not expressly set apart for that particular 
transaction; and unless such meeting is 
so noticed, all its acts will be illegal and 
void.'* Tlius the levying of an assessment 
is an act of this character and cannot be 
done at a special corporate meetii^ unless , 
the stockholders are didy notified of the 
purposes of the meeting.^' Nor can the 
officers of a religious corporation be elected 
at a special meeting without proper notice. "' 
17. By-Law Concerning Notice. — Corpora- 
tions generally adopt by-laws stating how 
notice of their meeting must be given. 
Should a by-law provide that the annual 
meeting shall be called as the directors 
may direct, or by a notice in writing by 
the president delivered or mailed to each 
stockholder personally, the requirement is 

"Rex V. Liverpool, 2 Burr. 723 (17S9); Rex v. 
Doncaster, 2 Burr. 738 (1759); Rex o, Theodorick, 
8 East, 543(1807); People's Mut. Ins. Co. p. West- , 
cott, 80 Mass. 440 (1860). 

" Atlantic DeLaine Co. t>. Mason, 6 R. I. 463 
(1858); Harding v. Vandewater, 40 Cat 77 (1870). 

•• Smith V. Erb. 4 GiU, 437 (1846). 
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mandatory in the observance of both 
methods. If, therefore, the directors fail 
to call the meeting, the president must 
do so." Likewise a by-law providing that 
the annual meeting "may be held on a 
certain day and shall be called by notice" 
is mandatory and not optional or permis- 
sive."* Such an interpretation must be 
given to the law whenever the interests of 
justice, of the public, or of third persons 
is concerned.*' 

If no notice of a meeti:^ is required by 
charter or statute for the election of officers 
or other business, an election held at the 
regular time and place fixed by a by-law 
is valid without giving notice.** 

18. By-Law Specifying Notice of BusineBB 
to be Transacted. — ^Again, if a by-law pre- 
scribe that the notice of a meeting "shall 

"Pennington 0. G. W. Pennington's Sons, 170 
Cal. 114(1915). 

"Stabler v. El Dora Oil Co., 27 CaL App. 516 
(1915). 

-Ibid. 

" Matter of N. Y. Electrical Workers' Union v. 
Sullivan, 122 N. Y. App. Div. 764 (1907). 
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speaiy the tmsiness to be transacted," 
this does not apply to a notice (^ the annual 
meeting of a corporation whose directors 
are annually elected. Their election there- 
fore at such a meeting is valid even if 
the notice be silent on the matter.*^ 

19. By-Law Cannot Oveiride a Statute. 
— Of course all statutory requirements 
concerning notice must be observed, nor 
can they be superseded by any by-law. 
Thus if a statute requires the designation 
in the notice of the time and place of an 
annual meeting, the requirement mtist be 
heeded, A by-law therefore fixing the 
time, but not designating the place, would 
not override the statute," Furthermore, 
should a statute or charter require that the 
time and place of the annual meeting be fixed 
by by-law, this must not only fix the place 
and day, but the precise hour in the day/' 



" Sampson v. Bowdoiiihani Steam Mill Corpora- 
tion, 36 Me. 78 (1853). 

"United States v. McKelden, 11 MacArthur & 
Mftckey, 162 (1879). 

•' San Buenaventura, etc., Co. v. Vassault, 5 CaL 
534 (1875). 
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20. Omis^on of Annual Meeting, — If the 
by-laws require that an aimual meeting 
shall be held during a named month, and 
it is inadvertently omitted, the meeting 
may be held afterwards, officers elected 
and other business transacted and such 
action would be valid/* 

21. Publication of Notice. — Should a char- 
ter or statute require that notice of an 
annual meeting be published, for example 
in two newspapCTs in a given place at 
least two weeks before the meeting, the 
law is mandatory and must be observed. 
And if it is not observed, the action of 
the meeting is void.*' 

22. Usage in Personal Notice. — ^At com- 
mon law all notices were required to be 
personal unless otherwise ordered by by-law, 
and notice by mail or publication was 
ineffective.'" Generally, the mode of giving 

•'Scanlan v. Snow, 3 App. Cases (D. C), 137 
<1894). See No. 82. 

" United States v. McKelden, 1 1 MacArthur & 
Mackey, 162 (1879). See Tuttle p. Michigan Air 
line R. Co., 35 Mich. 247 (1877). 

"Tuttle V. Michigan Air Line R. Co., 35 Mich. 
247 (1877). 
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notice is prescribed by charter, statute, 
or by-law. If no provision of the kind 
exists, then there must be personal notice 
to each member or stockholder. Nor will 
any usage, for example of notification by 
the clerk or secretary without a by-law or 
direction of a committee or directors defeat 
this rule, especially whenever the business 
to be transacted is of great importance. 
While corporations may act by majorities, 
"yet before such majority can be authorized 
to act, all the members should be noti- 
fied."" 

23. Who May Give Notice. DirectMS.— 
Generally the directors have authority 
to give notice of all general as well as special 
meetings of the stockholders;^ and whether 
they are directors de facto or de jure,''^ and 
especially when no others are designated 



" Wiggin V. FrecTrill Baptist Church, 49 Mass. 
301 (1844); StoTC v. Wyse, 7 Conn. 214 (1828). 

"Sherwood v. WaUin, 154 Cal. 735 (1908); 
Toronto Brewing & Maltii^ Co. c Blake, 2 OnL 
Rep, (Canada), 175 (1882). 

" Sherwood Case, 154 Cal. 735. 
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to give notice.'* But a general ^gent of a 
corporation, whenever no statute or by-law- 
provides for calling meetings, may call 
them.'* 

24. Who are not Entitled to Notice. — 
By the English law members of an English 
corporation residing outside the jurisdiction 
of the English law are not entitled to 
notice." 

25. Waiver of Notice. — The presence of 
a stockholder at the annual meeting for 
the election of directors is not a waiver 
of the failure to give notice of the time 
and place of it as required by law, if he 
takes no part in the proceedings except 
to protest against holding the election; 
nor is he thereby estopped from questioning 
afterward the vahdity of the election." 

26. Mandamus to Call Meeting. — A man- 

" Cassell V. Lexington Turnpike Road Co., 9 S, W. 
Rep. 502 (Ky. 1888). 

" Stebbins v. Merritt. 64 Mass. 27 (18S2). 

" In re Union HiU Silver Co., 22 L. T. Rep. 400 
(1870). 

" People V. Mattbiessen, 193 111. App. 328 (1915). 
See No. 5, 41. 
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damus will be issued" at the instance of 
stockholders to compel an imwiUing board 
of directors to call an annual meeting for 
the purpose of electing a board of directors.'* 
This rule may also be applied to a board 
of directors of a foreign corporation, if all 
reside in the state and all the property 
is atuated therein. But a court will not 
issue a writ of mandate to compel the 
doing of an act where, for any reason, it 
cannot enforce its order.*" 



Sect 3. Of Regular Meetings Otiier 
than Annual Ones. 

27. Statutes and By-Laws Must be Ob- 
served. — Besides annual meetings, corpora- 
tions hold many stated or regular meetings 
at monthly or other times. The statutory 

"See No. 29, 279. 

"Stabler v. El Dora Oil Co., 27 Cal. App, 516; 
State I-. Wright. 10 Nev. 167 (1875); I^le v. 
Blackhurst. 11 N. Y. Supp. 675 (1890); People v. 
Hart, 11 N.Y. Supp. 673 (1890); Anderson p. £ltoii< 
head, 26 Pa. Weekly Notes, 95 (1890). 

"Ibid. 
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and corporate requirements prescritnt^ who 
may call these meetings must be observed." 
Tlius if a meeting of proprietors must be 
called hy twelve of them, a call signed by 
eleven would not suffice.** If a statute 
requires a committee of a society to sign 
the call, it cannot be agned by the clerk, 
nor by him for them," If the tnistees of a 
corporation must issue the call, this cannot 
be done by the president.** If directors 
can issue the call, it will not suffice if agned 
by the individual names <A a majority 
without stating that it was given by order - 
erf the board, or stating that the persons 
whose names were signed were directors.'* 
If authority to ^sue the call is vested 
exclusively in the directors, of course it 
cannot be exercised by the president and 
secretary, " If the articles of association 

n Stockholders of Shelby R. Co. v. Louisville, etc., 
R. Co.. 75Ky. 62 (1876). 

"Evans p. Osgood, 18 Me. 213 (1841). 

"Cong. Society of Bethany v. Sperry, 10 Conn. 
200 (1834). 

" State of Nevada p. Pettineli, 10 Nev. 141(1875). 

» Johnston v. Jones, 23 N. J, Eq. 216 (1872). 

» Dusenbery v. Looker, 1 10 Mich. 58 (1896). 
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provide that meetings of stockbcJders may- 
be called by the board at directors, or by 
any three stockholders, the president and 
cashier cannot issue a valid notice.** But 
if a board consists of three members, and 
there is a vacancy, the other two may 
issue a lavful notice.** 

28. When Notice Need Not be Given.— 
If a statute, charter, by-law or us^e fixes 
the time and place at which regular meetings 
of a company shall be held, this is in itself 
sufficient notice to stockholders and no 
further notice is required.*' But if a by-law 
does not fix the hour of ihe day, notice 
of it must be given. »" 

29. If not Given What May be Done. — 

" Matthews v. Odumbia Nat. Bank, 79 Fed. SS8 
(1897). 

"Toronto Brewing & Malting Co. v. B\ake, 2 
Ont. Rep. (Canada), 175 (1882). 

«* Hill V. Atlantic & N. C. R. Co., 143 N. C 539. 
552 (1906). 

" Morrill f. Little Falls Mfg. Co., 53 Minn. 371 
(1893)- Warner v. Mower, 11 Vt. 385, 393 (1839); 
SUte V. BonneU, 35 Ohio St. 10, 15 (1878); Jones v. 
HiUdale Cemetery Society, 65 S. W. Rep. 838 
(Ky. 1901). 
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Should the proper persons refuse to call a 
meeting, they may be compelled to do so, 
as we have seen," by a proceeding called a 
mandamus. " In compelling a foreign 
corporation to hold meetings, how far 
may the courts go? Clearly a mandamus 
should not be granted on the request' of a 
foreign stock corporation to compel the 
secretary of another foreign corporation 
to call a meeting of its stockholders for the 
purpose of changing the articles of its 
association,** for the law is well established 
that courts will not exercise visitorial 



« See No. 26, 279. 

"People 0. Cummings, 72 N. Y. 433 (1878): 
People c Board of Governors of Albany Hospital, 
61 Barb. 397 (1871); McNeely v. Woodruff, 13 
N. J. I^w 352, (1833); Bassett 0. Atwater, 63 Conn, 
355 (1S95); State of Nevada v. Wright, 10 Nev. 
167 (1875); O'Hara v. WiUiamstown Cemetery Co., 
133 Ky. 828 (1909); Orr v. Bracken County, 81 Ky. 
593 (1884); State v. Groat, 109 Minn. 168 (1909); 
Sheppard v. Rockingham Power Co., 150 N. C. 776 
(1909); Potomac Oil Co. o. Dye, 14 Cal. App. 674 
<1910); People v. Town of Fairbury, 51 111. 149 
(1869). 

•■ State r. Groat, 109 Minn. 168 (1909). 
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powers over foreign corporations or interfere 
with the management of their internal 
affairs. *| 

30. Notice after Abandonment of Corpo- 
ration. — ^After a corporation has voluntarily 
abandoned its organization for a long 
period, fifteen years or longer, its stock- 
holders representing a majority of the 
stock, have no right without giving notice 
to meet on the day which would have been 
election day if the organization still existed, 
and proceed to reorganize it. The abandon- 
ment is an implied agreement that the 
organization shall remain suspended in- 
definitely." 

31. Particulars Required in Notice. — 
Notice' of the time of holding a meeting 
and other particulars must be given in 
the mode prescribed by charter, statute 

•* Guilford ti. Western Union Tel. Co., 59 Minn. 
332 (1894); State v. Unida Gold Mining Co., 32 
Ohio Cir. 60 (1910); Madden v. Penn Electric 
Light Co.. 181 Pa. 61 (1897); North State, etc., 
Co. f. Field. 64 Md. 151 (1885). 

•• MorriU V. Little Falls Mfg. Co., 60 Minn. 405, 
409 (1895). 
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or by-law, •■ and if these are silent, then 
in accordance with the common law and 
usage of the company,*' If the law requires 
notice of a specified number of days before 
the meeting is held, fourteen for example, 
the day of meeting must be excluded." 
If, however, an insufficient number of days* 
notice is given, but every ^lare is repre- 
sented and votes, no stockholder can after- 
ward ccnnplain of the illegality of the 
meeting.'* 

If a -regular time is fixed in the charter 
or by-laws for holding meetings, every 
member is presumed to have notice of 

" Stockholders of Shelby R. Co. o. Louisville, etc., 
Co., 75 Ky. 62 (1876); ReiUy v. Oglebay, 25 W. Va. 

36 (1884); Matter of Long Island R. Co., 19 Wend. 

37 (1837). 

*' In re Railway Sleepers Supply Co., 1 Ch. Div. 
204 (1885); Queen p. Aberdoro Coal Co., 14 Q. B. 
854 (1850); Queen v. Justices of Shropshire. 8 Ad. 
& Ellis, 173 (1838); Norton v. Salisbury Town 
Qerk, 4C. B. 32 (1846). 

•* Matter of Long Island R. Co., 19 Wend 37 
(1837). 

" Matter of Griffing Iron Co.. 63 N. J. law. 168 
(1898), affirmed 63 N. J. Law, 357 (1899). 
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them, though it is a common practice to give 

notice notwithstanding these provisions.'*' 

If a by-law requires notices to be mailed 

a designated time before the meeting, 

the omission is not material."" If a by-law 
requires the notice to contain the general 
nature ot the business to be transacted 
at a meeting, there must be a substantial 
compliance with the requirement.^'" 

The place where the meeting is to be 
held should be spediied, unless this is 
fixed in the by-laws or charter."" 

32. Notice Should Show AutlioriQr to 
Give It. — The notice of a meeting ought 
to show that it was given by a person 
having authority to give it.'"* But the 

'"People 0. Batchelor, 22 N. Y. 128 (1860); 
Atlantic Ins. Co. v. Sanders, 36 N. H. 252 (1858). 

"' Clark V. WUd. 85 Vt. 213 (1911). 

'" Normandy v. Ind, Coope & Co., I Ch. Div. 84 
(1908). 

'"Jones P. Milton Turnpike Co., 7 Ind. 747 
- (1856). See No. 6. 

'"Johnston V. Jones, 23 N. J. Eq. 216 (1872); 
Stevens v. Eden Meeting House, 12 Vt. 688 (1839); 
Congregational Society of Bethany v. Speny, 10 
Conn. 200 (1834). 
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■want of authority in the person calling 
the meeting may be waived by the presence 
and consent of all who had a right to vote 
at such meeting.*" On one occasion the 
court said: "It is objected that notice 
of the meeting for the election of directors 
was not proved; but the objection is, in 
this case, unimportant, as, from the evi- 
dence, it appears that the subscribers here 
sued were present by their proxy and 
voted at the election,"'" 

33. P^wnal Notice. — "When there is no 
difFerent provision in the charter or by-laws 
of a corporation, such meetings must be 
called by giving personal notice to each 
member of the board of trastees."'" But if 

'"Judah V. The American L. S. Ins. Co., 4 Ind. 
333 (18S3); Jones v. Milton Turnpike Co., 7 Ind, 
547 (1836). 

'"Jones Case, 7 Ind. 547. 

'•'Harding v. Vandewater, 40 Cal. 77 (1870); 
People tp. Batchelor, 22 N. Y. 128 (1860); People's 
Mutual Ins. Co. v. Westcott, 80 Mass. 440 (I860); ^ 
Wiggin V. Freewill Baptist Church, 49 Mass. 301 ' 
(1844); Rex v. Doncaster, 2 Burr. 738 (1759); 
Rex 0, Liverpool, 2 Burr. 723 (1759); Rex v. Theo- 
dorick. 8 East, 543 (1807); Evans v. Osgood, IS 
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a. written or printed notice is required by 
diarter or statute, a verbal notice will not 
bind those who did not appear.'"' 

34. Pre8Uii^>tion ttiat Notice was Givm. 
— "It is always presumed that notice is 
given, and that any meeting of which a 
minute is found in the proceedings of the 
stockholders of a corporation, was r^ularly 
and lawfully held.""" Again, whenever 
there has been an actual meeting of the 
stockholders of a corporation, and a majority 
of them was present in person, it will be 
presimied, unless there be evidence to the 
contrary, that the meeting was regularly 
called and that all the stockholders were 
properly notified.'" The burden of proof 
therefore in any legal proceeding is on him 

eeting House, 12 Vt 
at Bethany v. Speny, 
1. Davis, 8 Conn. 191. 
dining Co., 23 Mich. 

ik, 115N.C.324, 330 

Tel. Co., 15 C5a. App. 
bster, 54 Mass. 497 
121 N.y. 224 [1890). 
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who denies the want, or sufficiency of 
notice.'" 

35. Record <rf Notice. — If the record of 
the meeting does not show that notice 
was given, this may be shown by proper 
evidence."* 

36. All Must be Notified.— All the stock- 
holders must be notified, for the reason 
that authority exists in all of them. No 
authority therefore can be rightfully exer- 
cised, if any are absent, unless all have 
had reasonable notice, and opportunity 
to be present.'" Nevertheless the question 
not infrequently arises, to whom shall the 
notice be given. A stockholder is not 
entitled to notice of a stockholders' meeting, 
especially if the stock stands in the name 
of another who is notified and appears at 
the meeting."* Nor is the pledgor of 



"■ 2 Cook on Corporations, S 600 (7th Ed.), citing 
many cases. 

lu Poote IF. Greilick, 166 Mich. 636 (19U). 

lit ReiUy t. Oglebay, 25 W. Va. 36 (1884); People 
V. Batchelor, 22 N. Y. 128 (I860). 

'" Wright V. Tacoma Gaj, etc., Co., 53 Wash. 262 
(1909). 
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stock entitled to notice unless the stock 
stands in his name."' 

37. Foreign StocUiolder. — If a notice of . 
the meeting of the stockholders of an 
English corporation is so short as not to 
reach American stockholders in time for 
the meeting, yet fulfils the English law, 
the meeting is legal."* 

38. Effect of Not Receiving Notice. Ab- 
sence. — A stockholder does not waive his 
right to be notified by absence"' from 
home."' On the other hand, "it would be 
unreasonable to say that a meetii^ was 
made invalid by a failiue to give him 
notice thereof," when there is no fatilt 
on the part of those who send the notice. 
By remaining where he cannot or will 
not attend meetings, he waives notice 

"■ McDaniels v. Flower Brook Mfg. Co., 22 Vt. 
274 (1850); Cleveland City R. Co. v. First Nat. 
Baok of New York, 68 Ohio St. 582 (1903). 

'"Republican Mt. Silver Mines v. Brown, 58 
Fed. 644 (1893), reversing 55 Fed, 7. 

"'See No. 57, 123. 124. 140. 

ui jacksoa v. Inhabitants of Hampden, 20 Me. 37 
{1841). 



D5,.-.iu,Googlc 



MEETINGS OTHER THAN ANNUAL ONES. $1 

of them, indeed he puts himself beyond the 
power of the proper officer to notify him,"" 
What then is the legal effect of a stock- 
holder's absence? Is his rights in any 
way changed? In other words, has he 
sacrificed his rights by non-attendance? 
Two things at least must be considered; 
the sustaining of the action of meetir^ 
that have been properly notified and 
conducted, and the preservation of the 
rights of their members. No action by 
the meeting, or by any number of the 
members ought to impair the right of 
other members to redress in all cases in 
which they have observed the law. Thus 
if a director is guilty of wrong doing, the 
rights of a stockholder to proceed against 
him ought not to be jeopMidized by any 
juggling that may have been performed 
by the meeting to which opposing stock- 
holders have not in any way assented. 
In such cases absence from meetii^ may 
have been essential to the preservation 
of their rights.'*" 
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39. Inabili^ of Stockholdw to Act on 
Notice. — ^A meeting of a corporation may be 
legally held though one of its members 
was incapable from mental and physical 
imbecility of receiving notice. If this 
was legal, then the corporation was duly 
summoned. Says Justice Bigelow: "The 
law cannot look into the capacity of the 
stockholders to transact business, but can 
only r^ard the capacity of the aggregate 
body when duly assembled. If it were 
otherwise, the legal capacity of a stock- 
holder, such as marriage, infancy, or 
insanity, would operate as an effectual 
obstacle to a valid assembly of any aggregate 
corporation, ""^i 

40. Death of Stockholder. — Various ques- 
tions have arisen concerning the effect 
of the death of a stockholder on the repre- 
sentation of his stock. If notice is not 
given to the owner or representative, is 
the meetit^ l^al.'' In many cases the 
answer depends on a statute. Thus under 
a national bankruptcy law, it required a 

•^ Stebbins v. Merntt. 64 Mass. 27, 33 (18S2). 
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petition by a corporation for voltmtary 
bankruptcy to be voted by a majority 
of the corporators at a legal tneetii^. 
A corporator died leaving no will, and before 
administration was granted on the estate, 
the corporation was adjudged a bankrupt. 
This part of the stock was regarded as 
having no corporator and therrfore no 
notice to the owner was necessary to 
render the meeting valid which took the 
action above mentioned.'*' 

Again, after the death of a stocldiolder, 
the owner of his stodc, if it has been sold, 
should have it transferred, or give distinct 
notice to the company that subsequent 
notices of meetii^s be sent to his address 
as directed. If this is not done, he cannot 
charge the corporation with neglect should 
it continue to send notices to the former 



By the EngUsh law notice must be sent 
only to registered members. If, therefore, 

"> Freeman's Nat. Bank v. Smith, 13 Blatch. 230; 
9 Fed. Cases, 760 (1875). 

■" Dana v. American Tobacco Co., 72 N. J. Bq. 
44 (1907), aiBrmed 69 At. Rep. 223. 
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a member dies, his representative is not 
entitled to notice unless he has become a 
member by formal registration.*" 

41. Waiver of Notice. — Statutory and 
other requirements concerning the notice 
of meetings of the members of a corpora- 
tion are for their benefit and may be 
waived"* by their presence and acquies- 
cence."* What, then, is an effective 
waiver? If eadi stockholder attends in 
person or by proxy,"' and participates in 
the action oJ the meeting, he is estopped 
from denying its legality for want of 
notice."* ■ But if a single person having 

»* Allen V. Gold Reefa of West Africa, 1 Ch. Div. 
656 {1900). reversing 2 Ch. Div. 40 (1899). 

■» See No. 5, 25. 

'» Lutheran T. Congregation v. St. Paul's, etc, 
Coi^. of Neenah, 159 Wis. 56 (1914); Ga. Granite 
Co. V. MiUer, 144 Ga. 665 (1916). 

■"In Matter of Mathiason Mfg. Co., 122 Mo. 
App. 437 (1907). 

"'Stebbins v. Merritt, 64 Mass. 27 (1852); 
Richardson v. Vt. & Mass. R. Co.. 44 Vt. 613 (1872); 
Decatur Building Investment Co. v. Neal, 97 Ala. 
717 (1893); Chamberlin v. Painesville, etc.. R. Co., 
15 Ohio St. 225 (1864); Kenton Pumace, etc., Co, 



...Cooglc 



MEETINGS OTHER THAN ANNUAL ONES. SS 

the right to vote is absent from tack of 
notice, the meeeting is illegal and void."* 
Again, a stocldiolder may impliedly as 
well as expressly waive his right to have 
notice served on him."" 

A stockholders' meeting hdd under a 
waiver of notice is legal.'*^ Lil^wise a 
constitutional provision requiring notice 
to be given of a meeting for increasing the 
bonds of a corporation, which is for the 
benefit of stockholders, may be waived 
by them, or its omission may be ratified 
by them. Nor can others complain when 
the stockholders themselves have acquiesced 
in disregarding the prescribed formalities."* 



V. McAlpin, 5 Fed. 737 (1880); Tompkins v. Speny, 
96 Md. S69 (1903): la Matter of Mathiason Mfg. 
Co., 122 Mo. App. 437 (1907); Synott v. Cumber- 
land Building a.nd Loan Association, 117 Fed. 379, 
385 (1902); Central Trust Co. v. Condon. 67 Fed. 
84 (1895). 

"' Rex V. Theodorick, 8 East 543 (1807); Rex v. 
Gaborian, U East 77, 86 (1809). 

"• In re Hammond, 139 Fed. 898, 900 (1905). 

m Gray v. Bloomington & Normal R., 120 111. 
App. 159, 188 (1905). 

» Nelson if. Hubbard, 96 Ala. 238, 252 (1892). 
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A subscriber to the stock of a corpora- 
tion who, as an officer, participates in the 
calling of the meeting for its permanent 
organization, at which he is chosen a 
director and serves in that capacity, iraives 
his right to avoid payment on the ground 
of the inefficiency of the notice of the 
meeting."" Again, such a subscriber who 
is present at the first election, is elected, 
and serves as a director, cannot in a suit 
against him by the corporation object to 
its validity on the ground that no notice 
of the election was given."* 

42. Ratification of Notice. — ^An improper 

citii^ Beecher v. Marquette Rolling Mill Co., 45 
Mich. 103 (1881); Manhattan Hardware Co. v. 
Phalen. 128 Pa. 110 (1889); Wood v. Cony Water 
Works Co., 44 Fed. 146(1890); Thomas f. Citizens' 
Horse R. Co., 104 III. 462 (1882); Appeal ot Colum- 
bia Nat. Bank, 16 Pa. Weekly Notes, 357 (1885); 
Kenton Furnace Co. v. McAlpin, 5 Fed. 737 (1880); 
In Matter of British Sugar Ref. Co., 3 Kay & J. Ch. 
Rep. 408 (1857). 

>" Bucksport and Bangor R. Co. v. Buck, 68 Me 
el (1878). 

•"Schenectady & Saratoga Plank R. Co. »i 
Thatcher, 11 N. Y. 102 (1854). 
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notice may sometimes be remedied by 
ratification."* Thus if a secretary calls 
a meeting instead of the directors, and his 
action is properly ratified by them, the 
call is effective."* "The action of a meet- 
ing will be declared valid where it appears 
that every stockholder who did not partici- 
pate in the meeting ratified its action 
afterwards."*" 

Even though notice of the time and 
place of an election of trustees o£ a corpora- 
tion is necessary, and the notice is given, 
which was misleading, nevertheless the 
election is valid if a majority of those who 
were entitled to participate in the election 
were actual participators,"' 

Again, an election of trustees of a church 
may be valid, even though the notice 
lacked the proper length of time and names 

>»Se«No. 111. 

>" Hooper c. Kerf, Stuart Sc Co., S3 Law Times 
Rep. (N. S.) 729 (1900). 

'" Avery, J., Benbow o. Cook, 115 N. C 324, 330 
(1894). 

'"Jones t. Hilldale Cemetery Sodety, 65 S. W. 
Rep. S3S (Ky. 1»01). 
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44. Notice to CredHore. — Sometiines the 

legal requirement ooncenimg notice may 
be important to creditors. Thas, if a 
resolution is passed to dissolve a corpora- 
tion without givi:^ the proper length of 
notice of the meeting at which sudi action 
was taken, creditors are mt thereby pre- 
vented from attaching the property of 
the corporation.'** A creditor cannot 
attack a corporate act on the ground that 
notice of a stockholders' meeting authoriz- 
itig a reduction of stock was not given to 
all the stockholders, the only one not 
rrroiving notice having subsequently as- 
srtiled to the reduction.'** 

If B mortKage is authorized at a meeting 
nt wliicli all the stockholders were not 
fit'Hllod. Imt the majority were and who 
hI If mint tlic meeting, subsequent lien 
fivililom cannot attack the validity of 
I III' Itinl-tKHK'? whenever the corporation 
tm« (vipIvthI Uie m«iey. By such action 

•« 1 iuvi^Mltil l,^(¥ Fvwfw Iron Co. % Taylor Bros, 
Ih'II W>«kB, H P«h|, Hi. M (1S93). 
'"ViiiiiiiMH (K VfltbWM LuinW Co« 215 Pa, 35 
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the corporation has become bound."' But 
3 creditor cannot object that proper notice 
was not given of a stockholders' meeting 
which authorized an assignment for the 
benefit of creditors in which every director 
and stockholder acquiesced.*** 

45. Time for Objecting to Notice.^ 
If a stockholder wishes to object to the 
notice, he must do so within a reasonable 
time, a delay of six months would be 
fata!."' And one who is present and 
participates in a meeting cannot after- 
ward object that it was not properly 
caUed.'" . 



1" Drewery v. O^umbia Amusement Co., 87 S, C 
445 (1910). 

1" Sute Nat. Bank v. Merchants' Bank, 83 Miss. 
610 (1903): Beecher v. Marquette Rolling Mill Co., 
45 Mich. 103 (1881). 

"' Southern Counties Dep. Bank v. Boaler, 73 
Law Times (N. S.), 374 (1895). 

"• Weinburgh v. Union St. R, Co., 55 N. J. Eq. 
640 (1897); Germer V. Triple State, etc., Co., 60 
W. Va, 143 (1906); Handley r. Stute, 139 U.S. 417 
(1891). 
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Sect 4. fecial Meetings. 

46. Difference between Notice of a Regu- 
lar and Special Meeting. — There is a 
difference between the notice of a special 
and regular or annual meeting. In the 
former case the notice must state clearly 
the nature of the business to be transacted, 
and none other can be legally done.'" 
The authority of a corporation to act 
at a regular or annual meeting is broader. 
Whether the notice of a special meeting 
was specific enough is a question that has 
frequently been answered by legal tribunals. 
Thus, if the notice states some specific 
business, "as well as the general business" 
of the corporation, there cannot, under 
the latter clause, be transacted other 



"1 Jones V. Concord & Montreal R. Co., 67 N. H. 
119. 140 (1891); United Gold & Platinum Mines 
Co. V. Smith, 44 N. Y. Misc. 567 (1904); Tuttle ir. 
Michigan Air Line R. Co.. 35 Mich. 247 (1877); 
Stockholders of Shelby R, Co, v. Louisville, etc., 
Co., 73 Ky. 62 (1876); In n Bridport Old BreTCry 
Co.. L. R. 2 Ch. App. Cases, 101 (1866); In n 
Silkstone Fall Colliery Co., I Ch. Div. 38 (187S>. 



..Google 



SPECIAL MEETINGS. 63 

business of an unusual nature.'" Another 
example may be given. A meeting of the 
members of a mutual fire insurance com- 
pany was called "for the purpose of makiag 
such alterations in the by-laws of said 
company as may be deemed necessary, 
and for the transaction of such other busi- 
ness as may come before them," They 
could not, after voting to increase the 
number of directors, which was not limited 
by the by-laws, elect the additional ones. 
The notice for altering the by-law did not 
embrace the election of a laiger mmiber of 
directors.'** Likewise an assessment of 
stock cannot be made at a special meeting 
without spedfying the object of it in the 
notice.'" In another case the notice was 
' ' to transact such business as may be 
properly brought before the meeting." 
At the meeting directors were elected. 

>" United Gold & Platinum Mines Co. v. Smith, 
44 N. Y. Misc. 567 (1904). 
>" Peoples' Mutual Ins. Co. v. Westcott, 80 Mass. 

440 (1860). 

"" Atlantic DeLaine Co, v. Mason, 5 R. I. 463. 
471 (1858). 

0. ...Google 
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Their election was dedared to be void 
because this was not done "at the annual 
meeting of stoddicdders, nor at a special 
meeting called for the purpose on notice 
to the stockholders, nor with their UTiani- 
mous consent.""* 

47. Who Hay Calt Special Heeting. — 
If the mode of calling a special meeting 
is provided by a by-law, does this exclude 
every other mode? Thus, the by-laws 
of an insurance company provided that a 
special meeting should be called by the 
president, or in his absence by the secretary 
on application made to them in writing 
by ten members. This did prechide the 
directors from catling special meetings 
without such an application.'** 

48. Nature of Notice. — "The notice which 
specifies the business or the objects of the ■ 
meeting is to be a fair notice, intelligible 
to the minds of ordinary men. The court 
does not scrutinize these notices with a 

"* Dunster v. Bern&rds Land and Sand Co., 
74 N. J. Uw, 132 (1906). 
"•Citizens' Mutual Fire Ins. Co, v. Sortwell, 

90 Mass. 217 (1864). 
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view to excessive criticism to find out 
defects, but to look at them fairly. I 
think the question may be put in this 
form. What is the meaning which this 
would carry to the ordinary minds of 
mankind?"'" 

49. Notice May be Too Specific. — On 
the other hand the notice may be more 
specific than the law requires. Instead 
of specifying the general nature of the 
special business, the notice may indicate 
with particularity the mode in which the 
special business is to be submitted to the 
meetii^. Should this be done, the notice, 
so a court has declared, cannot impose 
any greater restrictions upon the meeting 
than would have been imposed by a notice 
in more general terms. "^ 

50. Mode of Notifying. — The mode of 



"' Chitty, J., Henderson v. Bank of Australasia, 
62 L. T. Rep. 869, 871 (1890), reversed on another 
point in 45 Ch. Div. 330; Tiessen v. Henderson, 
I Ch. Div. 861 (1899); South School District v. 
Blakeslee, 13 Conn. 227 (1839). 

"" Betts & Co. V. MacNaghten, 1 Ch. Div. 430 
(1910). 
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notifying stocldiolders prescribed by statute 
or by-law must be heeded. Thus, if the 
statute requires the notice to be printed 
in a newspaper circulating in the district 
where the corporation has its principal 
office, and it is printed in a newspaper 
not drculating there, the notice is in- 
valid."* Again, if the notice must be in 
writing and posted up in a specified man- 
ner, no other mode of noti^dng the meet- 
ii^ will answer the legal requirements.**" 
51. Time of Notice.— Corporations usu- 
ally have power to make spedfic provision 
for holding special meetings; if they do 
not avail themselves of it and leave the 
matter to the discretion of one or more 
of their principal officers, stockholders have 
no right to complain of the insufficiency 
of the notice given, whenever it appears 
that there was sufficient time for the 
parties to be present had they so decided.**' 

»" Swansea Dock Co. ». Levien, 20 L. J. (Exch.) 
447 (1851). 

iu Stevens v. Eden Meettng-Honse Society, 
12 Vt. 688 (1S39). 

"• Covert V. Rogers, 38 Mich. 363. 367 {1878). 
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52. Departure from Notice in Acting. — 
To what extent may the meeting depart 
from the notice in its action and yet act 
legally? Must the compliaiice with the 
notice be literal? Undoubtedly any sub- 
stantial variation would be fatal; so would 
be a notice that was intended to deceive 
the stockholders concerning the real pur- 
pose of the meetii^.'** But if a notice 
relates to a chat^e in the compensation 
of directors, specifying the amount, and a 
different amoimt is fixed at the meeting, 
such action is valid. ••* 

53. Conditional Notice. — ^A conditional 
notice that a meeting will be held is not a 
good notice. "You must tell," says Judge 
Chitty, " the shareholders or members 
of the company who are entitled to have 

•" In Kaye v. Croydon Tramways Co., 1 Ch, Div. 
358 (189B), the notice did not specify the purpose 
for whLch the meeting was called, as required by 
the statute, but was "most artfully framed to mis- 
lead the shareholders." See Tiesgen v. Henderson, 
1 Ch. Div. 861 (1899). 

■"Torbock V. Lord Westbury, 2 Ch. Div. 871 
(1902). 
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the notice that the meeting will be held — 
not that the meetii^ will be held in a 
certain event.""* 

54. Business Covered by Notice Is I«gal. 
— If a special meeting is called on proper 
notice and other business is transacted 
not covered by the notice, the business 
not thus covered is not valid, while the 
business covered by the notice on which 
the meeting acted is legal. ••' 

55. Waiver of Notice. — ^The diarter, stat- 
ute or by-law must be alike regarded in 
giving notice of a special meeting. But 
"if, notwithstanding that the meeting has 
not been properly called, all the members 
appear and participate in its proceedings 
without objection, this will be a waiver 
by each member of any objection to the 
notice. But if a single member having a 
right to be present and vote is absent, 
or refuses his assent to the acts dcme at 



•x Alexander ». Simpsoa, 43 Ch. Div. 139, 141 
<IS39). 

"• Matter of British Sugar Ref. Co., 3 Kaye & 
Johns, 408, 413 (1857); In re Irrigation Co. of 
France. 6 Ch. Div. 176 (1871). 
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the meeting, its proceedings will be illc^ 
and void."*" 

56. RatiflcatiOQ. — ^There may be a rati- 
fication, however, of the business done at 
a special meeting not covered by the 
notice. This may happen wh«i all the 
members are present and consent thereto.'" 

57. Absentees.— While stockholders are 
bound to take notice of regular and notiiied 
meetings and adjournments, they are not 
bound to take notice of a special meeting 
called by a vote of a regular meeting at 
which they were not present."* 

58. E^iense of Special Notice. — A gues- 
tion may arise concerning the expense of 
publishing notices of special meetings. 
If they are properly authorized, of course 
it is proper to charge the expense against 
the company. For example, if the directors 
have authority to propose a scheme for 
consolidating their corporation with an- 

■■* Thompson, J., Kuhl ir. Meyer, 42 Mo. App. 

474. 478 ( ), 

"' Rex. f. Theodorick, 8 East 54? (1807). 

■"People IT. Batchelor, 22 N. Y. 128 (1860). 
See No. 123, 124, 140, 141. 
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other, the expense of giving notice ot the 
meetii^ is within their discretion, and a 
proper charge against the oorporstion.**' 
But if notices are improperly sent out, 
as some tim es happens when a faction is 
trying to obtain control, the expense can- 
not be diarged to the corporation."* 

The expense of printing and sending 
out notices, proxies, and a statement of a 
contract for the control of a company 
cannot be collected from it, even though 
they were printed and sent by a majority 
of the board of directors. In a case calling 
for the application of this principle the 
court remarked "that proper and honest 
corporate management was subserved by 
widespread notice to stockholders affecting 
the welfare of the cra^ration, and there 
is DO impropriety in charging the latter 
with any expenses within reasonable limits 
which were incurred in giving sufficient 



■"Rascover *. American Unseed Co., 135 Fed. 
341 (190S). 

"■Lawyers' Ad. Co. t>. Consolidated, etc., Co., 
187 N. Y. 395 (1907), modifying 1 10 App. Div, 892. 



..Google 



SPECIAL MEBTWGS. J I 

notice of a special meeting at wbidi the 
stockholders would be called upon to 
decide these questions,"'^' 

■" Lawyei-s' Ad. Co. e. Consolidated R., etc., Co., 
187 N. Y. 395 (1907). 
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CHAPTER III. 

Inspectors for Hdding Meetings. 

Sect 1. Appcintment and Qualifications 
of Inspectns. 

S9. IGnisterial or Judicial Duties? — ^Are 
the duties of an inspector niimsterial, or 
judicial, or both? In some cases they have 
been regarded as actii^ in both capacities.*" 
Thus they act judicially in determining 
whether a \Tite is receivable, and minis- 
terially in receiving and rejecting it."* 
In Pennsj'lvania and New Jersey their 
(Jfice is regarded as ministerial rather than 
judicial,'" Perhaps the truth lies between 

>" Matter of Mohawk & Hudson R, Co., 19 Wend, 
lis (ISJSV Matter ot Wflliams. 57 N. Y. Misc. 
327 (IWSl. 

'*■ Ibid. 

"•Commonwealth v. Woelper, 3 S. & R. 29; 
lUche r. Central Leather Co.. 78 N. J. Eq. 484 
(19in. See also In Matter ot Cedl. 36 How Pr. 
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the two extremes, an inspector beii^ a 
judicial officer to the extent that his decision 
is valid until set aside by some competent 
tribunal.'^' The important question is, 
does an appeal lie irom his decision, and 
if so, to the meeting, or to the courts? 
The meeting may decide subject 'to an 
ultimate revision of the courts."' In some 
states appeals are regulated by statutes. 
In Oregon, by statute, the president c£ 
the corporation acts as inspector of elec- 



477 (1869). Id a dissenting opinion in Common- 
wealth c. Woepler, 3. S. & K. 29. 43 (1817), Justice 
Gibson said: "I con.sider the judije oE an election 
as a judicial and not as a ministerial officer. It is 
his business to decide on the qualifications of every 
one that piesentj himself as a voter, and though 
the lam defines those qualilicatians, he is still to 
determine whether the party has brought himself 
within its provisions." 

'" Umatilla Water Users' Association v, Irvin, 
56 Or. 414(1910). 

'"Mohawk & Hudson R. Co., 19 Wend. 135 
(1838); Commonwealth v. Woelper, 3 S. & R. 29 
(1817); Umatilla Water Users' Association v. Irvin, 
56 Or. 414 (1910); Hartt v. Harvey, 32 Barb. 55 
(1860); State v. Cronan, 23 Nev. 432, 454 (1897); 
State 0. Chute, 34 Mino. 135, 137 (1885). 
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CHAPTER III. 

Inspectors for Holding Meetings. 

Sect 1. Appointment and Qualifications 
of Inspectors. 

S9. Ministerial or Judicial Duties? — ^Are 
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not serve, and if th^ do, and decide un- 
fairly, the election erf directors or other 
ofBcers, if resting on their action, will be 
set aside.'** And this seems the better 
opinion. Nevertheless it has been held 
that an inspector may be a candidate for 
a director.'" 

61. Qualifications. — Inspectors are not 
always fully qtoalified to perform their 
duties, and when they are not, questions 
arise concerning the effect of their action. 
Thus, if inspectors should not be sworn 
before undertakii^ their duties, forgetting 
or neglecting to do so, an election cannot 
be set aside on this ground, if no objection 
was interposed to their serving at the time 
of the election. The reason is, this require- 
ment is only directory, not mandatory.'** 
When they are duly appointed and begin 

'"Dickson o. McMurray, 28 Grant's Ch. Rep. 
533 (Canada, 1881). 

'"E* parU Willcocks, 7 Cow. 402 (1827); Com- 
monwealth t>. Woelper, 3 S. & R. 29 (1817). 

'" In Matter of Election of Directors of Mohawk 
& Hudson R. Co.. 19 Wend. 135 (1838); Union 
Nat. Bank v. Scott, 53 N. Y. App. Div. 65 (1900). 
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the discharge of their duties, they are 
inspectors de facto."'' 

A court dso may restrain the election 
of directors at a meeting called by com- 
missioners acting under a statute by en- 
joining them from acting as inspectors of 
the election."' 

62. Emergracy Inspectors. — If an emer- 
gency arises whereby the ordinary forms 
of procedure prescribed by the charter 
and statutes regulatii^ electioia suddenly 
fail to accomplish their purpose, the cor- 
porators may exercise the power and provide 
for the appointment of inspectors of elec- 
tions.*** Likewise when inspectors are 
restrained by law from acting at a meeting, 
the stockholders may, at the time appointed 
for the meeting, proceed to choose other 
persons to act as inspectors.'" 

"'In Matter of Election of Directors of Mohawk 
& Hudson R. Co., 19 Wend. 135 (1838): Union 
NationalBankf..Scott,53N.Y.App.Div.65Cl900). 

'" Walter P. Devereaux, 4 Paige, 229, 247 (1833). 

'"Matter of Wheeler, 2 Abb. Pr. (N. S.) 361 
(1866). 

""People V. Albany & Siis<iuehaona R. Co., 
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63. Mode <A Action irtien Kone are 
Appointed. — If none are appointed, or 
provided by charter or statute, the meeting 
must determine the qualifications of those 
who desire to vote. The president 'of the 
corporation, or chairman of the meetii^, 
possesses no such authority. Should he 
attempt to exercise it, his decision would 
have no more binding force than would a 
similar opinion expressed by any other 
stockholder. If he should therefore actually 
do so and express an adverse opinion against 
a stockholder, he should not refrain from 
offering his vote. Should he yield however 
and not present his claim of right to vote 
to the meetii^ for its judgment, he would 
have no standing elsewhere to complain 
of the wrong he had sustained."^ And 
if the law requires that an election be 
conducted by inspectors, it cannot be 
conducted by only one.'" 

55 Barb. 344 (1869)1 Matter at Wheeler, 2 Abb. 
(N. S.) 361 (1866). 

'" State V. Chute, 34 Mina 135 (1885); State v. 
Cronin, 23 Nev. 432, 437 (1897). 

'•> In Matter of Lighthall Mfg. Co., 47 Hun 258 
(1888). 
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Sect 2. Duties of bispectors. 

64. Opening and Closing of Polls. — 

The duties of inspectors are often, in part 
at least, regulated by by-laws.'" Thus 
a by-law may provide that at the regular 
annual election the ju(%es of election 
appointed by the board of directors shall 
"judge of the qualifications of all voters 
and the suffidency of all proxies offered, 
and their decision shall be final and con- 
clusive in all cases." Nevertheless, their 
decision is not conclusive, whenever they 
have practised fraud.'** 

Sometimes a by-law provides that the 
secretary, treasurer, auditor or other officers 
of a corporation shall constitute a com- 
mittee on elections, and that it shall be 
their duty to make all arrangements therefor, 
with fuU power to determine all questions 
touching the qualification of voters, validity 
of proxies and the acceptance and rejection 
of votes. When this is done they, and 
not the board of directors, possess the sole 

»" See No. 80. 

'"Triesler ir. Wjlson, 89 Md. 169 (1899). 
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right to determine how long the polls 
shall be kept open to enable stockholders 

to vote their stock. Their action in keeping 
them open is discretionary, and unless they 
abuse it, will not be disturbed by any 
court.'" 

65. DiscretionaiT Power in Keeping Polls 
Open. — ^Although it is not lawful to open 
the poll at an election of directors before 
the time fixed in the notice, it is not im- 
proper for the inspectors to keep it open 
as long, within a reasonable discretion, 
as may be needfid to receive the votes 
of all the stockholders present ready and 
offering to vote."* And if the resolution 
by which inspectors derive their authority 
limits the time for voting to one hour, 
yet they may exercise a reasonable dis- 
cretion in keeping the poll open for a 
longer period.'" Nor will the votes of 

'"CloptoQ V. Chandler, 27 Cal. App. 595 (1915). 

•"People V. Albany & Susquehanna R. Co., 
55 Barb. 344 ( 1869) ; Matter of Long Island R. Co., 
19 Wend. 37 (1837). 

■" In Matter of Election of Directors of Mohawk 
& Hudson R. Co., 19 Wend. 135.(1838). 
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duly qualified voters who are allowed, by 
keeping the polls open, to vote after the 
time fixed for closing them has expired, 
vitiate the election of corporate officers."* 

Nor is the discretion for a committee on 
elections, created by by-law as a substitute 
for inspectors, abused by keeping the polls 
open for the election of directors from 
ten o'clock of a fixed day to twelve o'clock 
of the next day pursuant to an annoiuice- 
ment made hours before the time when 
the polls were closed, notwithstanding the 
notice of election recited that the polls 
would close at six o'clock on the first day; 
and also that by so doing enough votes 
were cumulated to secure the election of 
a director, a thing that would not have 
happened had the polls been closed at the 
published hour."' 

66. Adjourmnent ol Meeting for PoUii^. 
— ^When no time is limited within which 

'" Rudolph 0. Southern Beneficial League, 23 Abb. 
N. C. 199 (1899); People v. Albany & Susquehanna 
R. Co., 55 Barb. 344 (1869); Matter of Mohawk 
& Hudson R. Co., 19 Wend. 135 (1838). 

■" Qopton 0. Chandler, 27 Cal. App. 595 (1915). 
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the poll of an election must be held, it may 
be adjourned from day to day in the dis- 
cretion of the inspectors.*"' 

67. Re-opening of Pedis. — ^After a ballot 
has been counted and announced, the 
polls cannot afterward be opened to secure 
the votes of others who have not voted.'*" 

68. Inspection of Record of Voters. — 
Inspectors cannot look beyond the transfer 
book of the company to determine who 
can vote at an election of directors.'** 
Thus, at a meeting for the election of 
directors a stockholder was not on the list 
of stoddiolders given to the inspectors. 
AH the stock ever issued to the company 
had either been transferred or returned, 
and the certificates were repasted to their 
stubs on the stock book. No transfer 



"^ In Matter of Chenango Co. Mutual Ins. Co., 
19 Wend. 635 (1839). 

•MForajfth r. Brown, 2 Pa. Dist. 765 (1893). 

•"Matter of Long Island R. Co., 19 Wend. 
37 (1837); HaskeU v. Read, 68 Neb. 107 (1903); 
Brewster r. Haitley, 37 Cal. 15 (1869); State r. 
Smith, IS Or. 98 (1887); Vowell o. Thompson, 
3 Cranch C a 428 (1829). 
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book had been kept. It was held that the 
inspectors should not have recognized the 
company as a stockholder, and the challenge 
of the OMnpany's right to vote should have 
been sustained.*"* 

69. Cannot Decide on Genuineness of 
Proxy. — ^Inspectors have no power to deter- 
mine the genuineness of proxies offered 
for the purpose of voting on them. I*^ 
these have been apparently given by stock- 
holders and are regular on their face, 
inspectors cannot question them,'** Nor 
have inspectors the power to require a 
stockholder who is voting in person or by 
proxy to make an afiSdavit that his stock 
has not been pledged;"" or that the written 
proxy was not acknowledged or proved, 
" If the proxy is regular in form, and appar- 
ently the act of the stockholder, the in- 
spectors should receive the vote,"*"* 

"• In re Del. River & AtUntic R. Co,, 76 N. J. 
Law, 163 (1908). 

*>* Matter of Long Istand R, Co., 19 Wend. 37 
(1837). 

"■ In Matter of CecU. 36 How. Pr. 477 (1869). 

"* Ihid,; Matter of Election of St. Lawrence 
Steamboat Co., 44 N. J. Law, 529, 53S (1882). 
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70. Use <tf Substitute Stock Book.— If a 

new stock book is made in place of the old 
one because it has been lost or cannot be 
obtained, inspectors of election may properly 
refer to it, but if the old book is produced, 
that must be used and govern concerning 
all transfers that were made b^ore the 
new book was opened.'*' 

71. What Votes They Must Accept— 
If a vote is not challenged, it must be 
received. If it is challenged, the inspector 
mast decide whether it can be received.*"' 
After receiving the vote and depositing 
it in the box, he cannot afterward dis- 
regard the vote on the ground that it was 
illegal.*'* 

72. Remedy for Improper Rejection <rf 
Votes. — ^When votes are adjudged to have 
been erroneously rejected by inspectors 
at an election of directors whi^, if received, 

"' Schoharie Valley R. Case. 12 Abb. Pr. (N. G.) 
394 (1872). 

"• In Matter of Chenango Co. Mutual Ins. Co., 
19 Wend. 635 (1839); Hartt v. Harvey, 32 Barb. 55 
(1860). 

10. Ibid. 
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would have elected a certain ticket, the 
only remedy is to set aside the election. 
A court has no power to declare the ticket 
successful for which the votes would have 
been cast had they been received,*'* 

73. Difference in Power Betveeo Court 
and Inspects. — While a court may go 
behind a stock register to find out who 
is the owner of stoc^, in£^)ector8 cannot 
do tHs .»> 

74. Cannot Decide on EUgibilitr (rf Elec- 
tors. — ^While inspectors are required to 
decide on the admissibility of votes offered 
at an election, they have no power to decide 
on the eligibiHty of the persons for whom 
votes are or should be cast. This is a matter 
for the legal tribunals.*" 

75. Inspectors May Influence Voters. — 
What can inspectors do, if anything, in 
the way of soliciting votes for candidates? 
In California it has been declared that it is 

*" Matter of Lcmg Island R. Co., 19 Wend. 37 
(1837). 

"■ Strong «. Smith, IS Hun 222 (1878). 

*■■ Matter td Election of St. Lawrence Steamboat 
Co., 44 N. J. Uw, 529 (1882). 
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not illegal for them to exercise their per- 
suasive powers over stockholders to obtain 
votes for a contesting director, even though 
their zeal spring from the desire to retain 
their positions which would be secured 
by his election. Said the court: "It is 
not the motive which prompts the act, 
but the legality of the act itself with which 
the law is concerned."*" The soundness 
of this ruling may be questioned. All 
the authorities admit they must act im- 
partially, but if permitted to be zealous 
supporters or opponents of contesting candi- 
dates, are they likely to act in an impartial 
manner? The courts of California have 
led all other courts in departures from 
the rules of parliamentary law, but this 
departure, so far as we can learn, has not 
been followed by the courts of any other 
state. 

76. Certificate ot Inspector.— That cer- 
tificate is not essential to enable the party 

•" Qopton V. Chandler, 27 Cal. App. 595, 601 
(1915); Boyson v. Thorn, 98 Cal. 578, 21 L. R. A. 
233; Dulin v. Pacific Wood & Coal Co., 103 CoL 
357 (1894). 
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elected to take his office. If inspectors 

neglect or refuse to give it, the party- 
entitled to it will be declared elected to 
the office.*'* When the certificate is con- 
fined to a bare declaration that the person 
to whom it is given has been elected, it is 
prima facte evidence of his right to the 
office; but when it recites the facts on 
which the inspector relies for his justifi- 
cation and authority for declaring the 
person to whom it is given elected,' and 
these facts clearly show the contrary, the 
certificate destroys itself.^' 

As the votes cast at an election, and 
not the certificate of the inspectors, is the 
decisive act, if the president of the meeting 
does not announce the result, or does not 
announce it correctly, the members can 
take proper action to ascertain the result. 
On one occasion a court said : ^ ' The members 
had a right to ascertain for their own benefit 
whether the result of the vote, as declared 



'" In Matter o£ Chenango Co. Mutual Ins. Co., 
19 Wend. 635 (1839). 
'" Hartt V. Harvey, 32 Barb. 55 (1860). 
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by the president was c»rrect or not, and 
if their action in the premises was entirely 

unofficial, I cannot see how it affects the 
case. The diadrman could not by any 
erroneous ruling as canvasser of votes, 
defeat any of the candidate;s. The will 
of the voter could not be thwarted in that 
way.""" 

77. When Inspectors are Justified in 
Not Acting. — When is an inspector of 
elections justified in not acting ? Whenever, 
in discharging his duties, there is violent 
interference with him, and he is prevented 
from issuing a proper certificate of election; 
or he has reason to fear violence if he con- 
tinues to dischai^e his duties."' 

"•State V. Smith, 15 Or. 98, US (1887). 
"' Umatilla Water Users' Association v. Irvin, 
S6 Or. 414 (1910). 
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CHAPTER IV. 
Mode of Holding Meetings. 
Sect 1. Mode of Procedure. 

78. Mode of Proceeding wtien no Par- 
ticular Mode has been Adopted. — ^Whenever 
no particular mode of proceeding bajS been 
prescribed or adopted, if the wishes of the 
stockholders have been fairly expressed, 
and the election, if one has been held, has 
been conducted in good faith, it will not 
be set aside for any informality in the mode 
of conducting it.^* 

79. Stockholders Must Act Together. — 
They must, however, assemble in their 
representative capacity. They cannot dis- 
charge any duty unless thus assembled 
and organized into a deliberative meeting, 
even though all may individually have 
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given their separate consent to any pro- 
posed action,'" Voting elsewhere than at 
a meeting, or separate consents, either oral 
or written, is void, for they can act only 
together and at the place properly des^:nated 
in the notice of the meeting.^" Where 
joint action is required by la.w, individual 
action is of no avail.*" As the Supreme 
Court of North Carolina remarks: "It is 
essential to the validity of their acts that 
they should be assembled in their repre- 
sentative capacity, as they are not permitted 
to discharge any of their duties unless 
thus organized into a deliberative meeting, 
though they may all have severally and 
individually given their assent to any 

"• HUl P. Atlantic & N. C. R. Co., 143 N. C. 539 

(1906). 

•"I Commonwealth v. Cullen, 13 Pa. 133, 143 
(1850); Duke v. Markham, 105 N. C. 131 (1890); 
Nicholstone City Co. r. Smalley, 21 Tex. Civ. App. 
210 (1879); Torrey v. Baker, S3 Mass. 120 (1861); 
Livingston v. Lynch. 4 Johns. Ch. 573, 597 (1820); 
Clarke v. Omaha & Southwestern R. Co., 5 Neb, 314 
(1877). 

™ Finley Shoe & Leather Co. ». Kurtz, 34 Mich. 
89, 91 (1876). 
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proposed corporate action."**' But action 
by stockholders to which all agree may be 
valid.» 

A different rule however applies to the 
acts of directors. These may be approved 
individually by stockholders. 

80. Opening and Closing <ii Meeting. — 
A meetii^ should be opened within a 
reasonable time after the hour specified 
in the notice,*** What is a reasonable 
time depends in some measure on the 
circumstances of each particular case. A 
delay of an hour is not, of itself, an un- 
reasonable delay, if no law is thereby 
infringed requiring the meetir^ to be 
opened sooner.*" Furthermore, if there 
has been an unreasonable delay, this must 
be proved. The leaving of a few pCTSons 

""HiU V. Atlantic & N. C R. Co., 143 N. C 
539. 552 (1906). 

» Strickland p. JoUy, 136 Ga. 885 (1911); Coe », 
East & W. R. of Ala., 52 Fed. 531, 534 (1882); 
BresUnp, Friea-Breslin Co., 70 N. J. Law, 274 (1904). 

»" See No. 64. ' 

"South School District 0. Blakeslee, 13 Conn. 
227, 235 (1839). 
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on some occasioDS in collateral and inddental 
ways."* 

84. When Offering a Residntion Blay be 
Prevented. — ^Tliere may be occasions for 
p reven ti og. if poGsibte, directors firan offer- 
ing a resolutkni to a meeting, when manifest 
hann would thereby be done. Thus, if 
directors convene a meeting to pass a 
resolution fxmceming their interests which 
are opposed to those of the stockholders, 
and send out a misleading drcular with 
the intention of deceiving them, and lead- 
ing them to send their proxies to the 
directors, a court will restrain them from 
laying the resolution before the meeting 
for its action.*"* 

Sect 2. Selection and Duties of 
Chainnau. 

85. Selection of Chsinnan. — If no statute 
or by-law provides who may preside" at a 
stoddiolders' annual meeting, they may 

"" See Nathan ». Tompkuis. 82 Ala. 437 (1886); 
Johnston v. Jones, 23 N. J. Eq. 216 (1872), 

» Jackson v. Munster Bank, 13 L. R. Irish, 1 18 
(1884). 
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select a diairman by a viva voce vote.*" 
Nor is a stock vote needed to give validity 
to their action; and if it is demanded 
after the oi^anization has been effected, 
the demand comes too late,*" 

By charter, statute or by-law the person 
who shall preside at a stockholders' meet- 
ii^ is often designated.*" If these are 
alent, a non-stockholder may be l^:ally 
elected moderator.'" 

A corporation may also provide by by-law 
that each stoddiolder may cast one vote 
for each share of stock in electing a chair- 
man as in electing directors or in other 
matters. And if the chairman has always 
been selected without objection by a 
count by the head, this practice will not 
affect his electicoi by the proper method 
of voting when the question is raised for 
the first time.*" 

*■* Commoii<ReaIth v. Vandegrift, 233 Pa. 33 

(1911). 
™lbid. 

«' Stebbins v. Menitt, 64 Mass. 27, 34 (1852). 
"' Ibid. 
"' Proctor Coal Co. r. Finley, 98 Ky. 405 {18!»S>. 
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86. Mode of Nominating and Electing 
Him. — The person first nominating a diair- 
man is entitled to declare who is elected 
to the office without regard to the question 
whether he is elected by a majority of the 
stockholders or shares voting.'" If there 
be opposing parties who do not acquiesce 
in the result declared, but leave and oi^anize 
another meeting, instead of offering to 
vote, they waive all objections to the 
first election.*" 

87. Chainuan's Duty. — "The duty of a 
moderator is merely to preside and see 
that the proceedings are conducted in a 
legal and orderly manner. In doing this, 
he acts only as the agent of the corporation. 
There is nothing in the nature of the office 
which requires him to be a stockholder, 
although from convenience the usage is to 
elect one of the stockholders to perform 
the duty. But his duties, like that of a 
derk, are merely ministerial, and can in 



"" In Matter of Election o£ the Pioneer Paper Co., 
36 How. Pr..l05 (1864). 
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no way affect the validity of the doii^ of 
the corporation or the rights of those 
daimit^ under them."*** 

Besides preserving order, and conducting 
proceedings regularly, it is the chaiiman's 
duty to ascertain the sense of the meeting 
on any question that is presented. He 
has no power to stop or adjourn a meetii^ 
at his own will;"* and if he attempt to do 
so, the meeting may resolve to go on with 
the business for which it has been convened, 
and appoint another chairman.*" In like 
manner, if the chairman attempts to adjourn 
a meeting without the consent of the 
stockholders and refuses to preside, or to 
permit the meeting to be continued in 
the office of the company, the stockholders 
may adjourn without him to another room 
and therein hold their meeting."'^ 

88. He Cannot Direct Maimer of Votii^ 

« Bigdow, J., Stebbins f. Merritt, 64 Mass. 27, 34 
(1852). 

w See No. 126. 

■" National Dwellii^ Society u. Sykes, 3 Ch. Div. 
159 (1894). 

™ State V. Cronan, 23 Nev. 437 (1897). 
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nbr Change Rule of Attendance. — ^The 
chairman cannot direct' the manner of 
voting, which is fixed by tJiarter or statute, 
or by-law. If it is not, the ciiairman can- 
not alter the common law method, which 
is personal voting.**' Nor can he alter 
the rule, whatever it may be, regulating 
the personal attendance of the voter, or 
of the person appointed to be his proxy.*^' 
89. He Cannot Oveiiide Action of Elec- 
tors. — If a statute requires a majority of 
the votes cast to elect a person to office, 
and the majority are not cast for a person, 
he is not elected, whatever the chainnan 
may declare. Thus a person received 
forty-six out of ninety-seven ballots cast. 
The chairman, however, declared him elected, 
and one of the voters having objected to 
the ruling, the meeting sustained the 
chair. Nevertheless, this was not a valid 
election. Said the court in reviewing the 
action of the meeting; "The declaration 

•" McMillan v. LeRoi Mining Co., 1 Ch, Div. 
331 (1905). 

"' McMillan r. LeRoi Mining Co., 1 Ch. Div, 
331 (1905). 
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of the dalnuau at tbcnaeetiag, pronouncing 
him ejected, was of no avail in the face 
of the figmes, idnch dxiwed the contrary. 
Xdtber the assent of the meetii^, nor 
anv arm wee of the meeting, confirming 
tbe diainnan's dedaon, made the electkn 
Ta&d, The law required a vote of the 
m^ority given by ballot. Such majority 
was not so obtained.*** 

in another case tbe wroi^ful ruling <^ the 
pRsiding officer in declaring the true action 
•^ the meeting did not affect what was 
advalh- done. Thus, at a stockholders* 
nveling for the election of directors several 
peisoas received the requisite number of 
TotEs; the presiding officer, however, in- 
asted on counting other votes as they 
m^ not to have been counted, and an- 
aooDced the result of the election to be 
other tian it really was, issued certificates 
'X election to those not entitled to them, 
aad declared the meeting adjourned, though 
a majcffity voted against adjounmient. 
This faigh-haoded action in no way pre- 

"*State t. P*e*rt. « Cfma. 32. 34 (1875). 

0. ...Google 



loo MODE OP HOLDING UBETINGS. 

vented those who had been rightfully elected 
from securing their offices.**' 

90. Appeals from the Chair. — ^Appeals 
from the rulings of the chair are frequent 
in meetings. Instead of doing this, when 
it is the proper action to take, something 
different is sometimes done. Thus a stock- 
holder having attempted to organize a 
stockholders' meeting by sun time instead 
of standard time, imposed as a condition 
of postponement to the proper hour, that 
he should retain the floor, to which all 
parties assented. When that hour arrived 
he was, therefore, lawfully in possession 
of the floor, and had the right to make and 
receive nominations before the meeting. 
On his refusal to put to a vote a motion 
for the dection of a chairman, the person' 
making the motion ^ould, if deeming 
himself unfairly treated, have appealed to 
the house from the obnoxious ruling. He 
had no right to put the motion himself."" 

If a motion is made at a meeting to take 

"» SUte o. Smith, 15 Or. 98 (1887). 

w Proctor Coal Co. v. Finley, 98 Ky. 405 (1895). 
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action whidi in law is beyond the power 
of that body, the removal of a director for 
example, and the president for that reason 
declines to put the motion, his refusal to 
entertain an appeal from his ruling is not 
just ground for removing him and sub- 
stituting another presiding officer.*" In 
the case declaring this rule the court 
remarked that "the rulings of the president 
were not upon mere questions of parlia- 
mentaiy law, of procedure. They went 
to the matter of legal power. The meeting 
could not by a mere motion remove a 
director. Nor could it elect directors 
otherwise than by the method of cumulative 
votii^. We can not regard the failure 
of the president to entertain an appeal 
on these matters as justifj^ing the re- 
election of another presiding officer."'" 

The chairman must, however, take care 
that the sense of the meeting is properly 
ascertained, and he cannot stop the meeting 



""Alliance Co-operative Ins. Co. v. Gasche, 93 
Kan. 147 (1914). 
™Ibid., p. 151. 
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at his own will and pleasure; if he pur- 
ports to do so, the meeting may elect 
another chairman, and finish the business 
for which it was convened.'" 

Again, should the chairman refuse to 
entertain an amendment, the party pro- 
posing it need not object to tiie ruling or 
leave the meeting; even though the pro- 
poser then votes against the main question 
he does not waive his right to object to 
the resolution as passed. Although the 
chairman declares a resolution duly carried, 
yet the court may review his decision. 
Whenever a chairman refuses to poll the 
vote and declare the meeting adjourned, 
the court will not necessarily interfere. 
If any fraud, surprise or deceit has been 
practised in conducting the meeting a 
different rule applies,*"* 

91. When Stockholder May Put Motion. 
— Should the chairman refuse to put to 
vote a motion which is properly before the 
meeting for its action, the motion may be 

•"Lindley on the Law of Cofflpamcs, p. 427 
(6th ed.), 1902. 
»" 2 Cook on Corporations, } 606. 
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legally put by a temporary chainnan 
selected at once by the meeting.*" 
92. Substitution of Chairman.— When the 

president of a corporation requests an 
individual to call to order a meeting of 
the stockholders for electing directors, 
and to act for him in his absence, the request 
is sufficient authority for the substitute 
to act unless charter, statute or by-law 
otherwise prescribes.'" By thus calling 
another to preside over a meeting, the 
legal presiding officer does not forfeit ot 
lose his right to return to the chair and 
resume his authority.*'^ 

Sometimes the constitution of a private 
corporation provides that in the absence 
of the president, one of the vice-presidents, 
in the <»der of their number, shall preside 
over the meetings. In such a case the 
president, on vacating the chair becaiKe 

■** Hicks V. Long Branch Commission, 69 N. J. 
Law, 30O (1903). 

»" People P. Albany & Susquebamia R. Co., 55 
Barb. 344 (1869). 

'*' De Zavala v. Daughters of Rep. of Texas, 
58 Tes. Civ. App. 19 (1909). 
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of illness, has no authority to call a member 
of the corporation, who is not a vice-presi- 
dent, to preside over the meeting; especially 
if one pf the vice-presidents is present.*" 

93. Casting Vote. — ^A by-law providing 
that the president shall preside at all 
meetii^ of the stockholders and shall 
have a casting vote*'* at them, does, not 
give him the right, after he has voted on 
his own stock at the election of officers, 
to cast an additional vote and thus deter- 
mine the election.*'* 

94. Validation of His Acts. — ^Acquiescence 
by stockholders in the acts of the chairman 
of a meeting validates his acts,*" 

Sect. 3. Majority Rule. 

95. Majority Have Rij^t to Rule. — 

The majority have the right to rule. Says 
Chief Justice Bigelow: "Every person who 

»■ De Zavala v. Daughters of Rep. of Texas, 5S 
Tex. Civ. App. 19 (1909). 

«' See No. 104. 

«« Lamb V. Mclntire, 1S3 Mass. 367 (1903). 

»' In re Ar^us Printing Co., 1 N. Dak. 434, 449 
(1891). 
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beaxnes a member of a cotpofat i oo aggie- 
gate by purdiaEuig and boldmg diana 
agrees by necessa r y impHcaticm that lie 
win be bound by all acts and proceedings 
withtn the scope (rf the powen and authority 
omferred by the diarto', idncb diall be 
adopted or sanctioned by a vote of the 
majority ti the oorpoEatitxi, duly taken 
and ascertained according to law."** 

The assent of the majority is the aaeent 
of all "and this is not only o(xistnicti\'ely 
bat actoally true; Cor that the wiU ol the 
majority AaH, in all cases, be taken for 
the win of the wbcde, is an implied, but 
'■Mp'rtial stipolation in e^'^ery compact of 
the sort, so that the indi\'idual who becomes 
a member asesUs befofi^^and to all measures 
that f2iall be sanctiooed by a majority of 
wioes."^ 

Nevcrthdeas. the wiQ ci the majority 
bas its Knrilaticot- Sajc Justice Wood- 
ward; "It is indeed a general rale of 

*I>ai£Be>.OUCok>ir*Fan Rirer R. COu. S7 
iLm. 230. 243 (1862). 

■"<aKn. J.. Caw of St. iSart* Chnrdi. 7 & * 
K. £17, $«3 {1822>. 
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elections that mere irregularities which 
do not tend to affect results are not to 
defeat the will of the majority. ' The will 
of the majority is to be respected where 
irregularly expressed. But where law has 
prescribed the time and place of election, 
and designated the officers who aie to 
conduct it, a majority may not set up 
other officers and hold a separate election, 
for majorities as well as minorities are 
bound by law."'** 

96. Who Constitute a Majori^. — If a 
meeting is composed of an indefinite number 
of persons like stockholders, a majority of 
those present can act, but if the meeting 
" be composed of a definite number like a 
board of directors, there must be present 
a majority of the whole number in order 
to act 286 

Again, it has been declared tiiat when a 
meeting is legally constituted, the acts 
of the majority of those present, are the 



•" Juker V. Commonwealth. 20 Pa. 484, 493 (1853). 
"• Morrill P. Littk FaUs Mfg. Co., 53 Minn. 371, 

377 (1893). 
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acts of the meeting, though sudi majority 
is less than the majority of the total number 
of shares."* 

97. Statutory Majority Must be Ob- 
served.— An amendment to a certificate 
of incorporation may be made by a majority 
unless the statute requires a unanimous 
vote.**' Likewise in some states rail- 
roads may be consolidated by a majority 
vote of the stockholders,"*" Likewise the 
sale of the corporate pnqwrty.*** Of 
course in all these cases if a statute pre- 
scribes a different rule this must be ob* 



"• Comroonwealtb f. Vandegrift, 232 Pk. M 
(1911). 

■" In re Sharood Shoe Corporation, 192 Fed. 945 
(1912); Wright v. Minn. Life Ins. Co., 193 D. S. 
657, 663 (1904); Mower p. Staples, 32 Minn. 2S4 
(1884); Mercantile Sutement Co. v. Koeal. 51 
Minn. 263, 265 (1892) 

>• Dady v. Ga. & Ala. R. Co.. 1 12 Fed. 838 {1900); 
Alexander r.AtlanU. etc., R,Ca,108GB. 151 (l«99). 

■" Louisville & Nashville R. Co. •. Jaivis. S7 
S. W. Rep. 759 (Ky. I90S), 
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Sect, 4. Si^t <ii Discussion. 
98. Right of Di8cus8i(m.— A reasonable 
amount of (Kscussion must be permitted 
at a meeting. The majority, though deter- 
mined to vote in a particular way on any 
question, cannot refrain from hearing any 
argiunents to the contrary.*" Says Vice- 
Chancellor Parker: "Upon every principle 
governing not only bodies of this Idnd, 
but governing private partnerships where 
there is a body of persons in whidi the 
majority is to bind the minority, it is 
essential to the validity of all their acts, 
that the voice of the minOTity should have 
an opportunity o£ stating their views; 
and it is not till they have had that oppor- 
tunity that the acts of the majority become 
binding on the minority.'" And Lord 
Eldon held that if there existed a combina- 
tion among the majority, before that voice 
was heard to overbear it, he would consider 
the acts of such a body illegal.""* When 

'" Conunonwealtb v. Cullen, 13 Pa. 133 (18S0). 
»n Great Western RaUway v. Ruahout, 5 DeGei 
& Sm. 290, 310 (1852). 
■» Const V. Harris, T. & R. 527. 
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the views of the minority have been heard, 
the c^iairman, with the sanction of the vote 
<A the meeting, may declare the discussion 
dosed, and put the question to a vote.*" 

99. What a StocUiolder May Say.— 
"A stockholder at [a stockholders'] meeting, 
speaking to stockholders, may with im- 
punity say things derogatory to an officer 
or the manager of the company, provided 
that what he says be pertinent to the 
matter in hand and he speaks in good 
faith and without malice. His justification 
rests upon the fact that he is speaking to 
the stockholders upon a subject in which 
they have an interest.""* 

Sect 5. Voting TeUers. 

100. Action Host be by Vote.— The 
proper way to ascertain the wishes of the 
majority is by a vote. A statement or 
proposal made by some member with 

"■Wall r. London & Northern Assets Corporft- 
dm. 2 Ch. Div. Wt (1898). 

™ Hammond, J., Kimball v. Post Pub. Co., 199 
UasG. 248, 251 (1908). 
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nothing said in favor or opposition thereto, 
is not equivalent to a motion and vote, 
"Silence in such a body under such cir- 
cumstances does not give consent,"*^* 

101. Mode of Voting.— The mode of 
voting is fixed by charter or statute. Un- 
less these describe a different method, 
personal voting must be employed, as the 
use of polling papers b imknown to the 
common law.*" 

102. Show (rf Hands. — In voting by a 
show of hands there may be great difficulty 
if proxies are allowed to vote. This 
appears from the observations of an Ei^lish 
judge*^^ made in a case before him. "Hav- 
ing called for the show of hands, and having 
seen and counted them, the chairman is 

'" Sanders v. Frank St. Metb. Epbcopal Church, 
114 N. Y. 626 (1889). See Cammeyer v. United 
German Lutheran Churches, 2 Sandt. Ch. 186, 208 
(1844); Constant u. Rector of St. Alban's Church, 
4 Daly, 305 (1872). 

>" McMillan v. LeRoi Mining Co., 1 Ch, Div. 331 
(1905). 

'" Chitty, J., Ernest V. Loma Gold Mines, 2 Ch. 
Div. 572, 578 (1896). 
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told, I will assume, that there are proxies. 
Therefore he must call for another show 
of hands of the proxies {because it is by 
show of hands that this voting is to take 
place); having done that he would not, 
even then, have got to the end of the 
necessary proceedings, because one man 
may hold one proxy and another man 
may hold ten proxies, and he must call, 
therefore, for the hands of the members 
who hold one proxy, then for those who 
hold two, and so forth until he has exhausted 
the whole. But that is not a show of 
hands. No one ever dreamed of that 
beii^ the course to be pursued on a show 
of hands. He must do more. He must 
call for the proxies. Then he mi^ identify 
the member of the company who says he 
holds the proxy — ^who holds up his hand 
^^ on his call for votes by proxy, and 
he must gamine the proxies then and 
. there, and keep the meeting waiting. 
Then he miist institute a scrutiny."*^* 

"' In re Caloric Engine, etc., Co., 52 L. T. (N. S.) 
846 followed; In re Bidwell Brothers, 1 Ch. Div, 
603 (1893) disapproved. 
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103. Call for Divisioii. — If a stoddiolder 
doubts that a resolution' has been carried 
by a show of hands, he may call for a divi- 
sion. But suppose a statute or by-law 
should provide that the chairman's declara- 
tion of a vote be tc^arded as conclusive 
evidence, what then? Sudi a declaration 
would not prevail if it were fraudulent, 
and a court would grant proper redress.*" 

104. What is the Casting Vote.— In 
some corporations the presiding officer 
may have the casting vote.**" What is 
meant by this phrase? Its meaning may 
depend, and often does, on the statute 
conferring authority on such offidal. On 
one occasion the court declared that the 
term as used in the taw meant that the 
chairman after having first voted with 
the rest, upon a tie occurring, could vote a 
second time."" It may be questioned 



*" See Young v. South African, etc.. Syndicate, 2 
Ch. DJv. 268 (1896). 

"» See No. 93. 

"I People V. Rector, etc., of the Church oi the 
Atonement, 48 Barb. 603 (1866). 
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however whether this rule applies to cor- 
porations having a capital stock. 

105. EflEect of Not Voting.— "When an 
elector or stockholder wholly omits to 
vote, he virtually consents that the election 
shall be made by those who choose to 
exercise their privil^e, and he cannot 
afterward object that they have selected 
officers whfan he does not approve. If 
he vote for a part only of the officers to 
be chosen, he waives his privilege as to 
the re^due and tacitly consents that the 
other electors or stockholders may select 
such persons as they deem proper. "'*' 

Again, if the charter, statutes and by-laws 
are silent on the matter, a majority of the 
votes cast, though but a minority of the 
stock represented, prev^ls. Those having 
an opportunity to vote, and not votii^, 
are regarded as acquiescing in the result 
of the vote acttially cast.*" 

106. Authority {rf Tellers. — ^The authority 
of tellers, appointed to aid in checkii^ the 

•■ Bronson, J., Matter of Union Ins. Co., 22 
Wend. 591 (1840). 

™ State V. Chute, 34 Minn. 135 (18S5). 
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names of voters and in assortir^ and count- 
ing the votes cast at an election, does not 
cease with the resignation of the chairman, 
who appointed them, before they have 
reported the result of the vote. Said a 
court, in applying this principle to a town 
meeting case: "They were appointed to 
assist ,the moderator officially, and not 
personally, and their authority would sur- 
vive a chaise in the person of the mod- 
erator."*" 

107. Count <rf Tellers. — ^How far is the 
count of tellers binding? On various 
occasions, when objections have been raised 
to their action, the chairman has revised it. 
Indeed, as they are ^mply his asdstants, 
it is within his province to recount the 
vote,**' A challenged vote cannot be 
legally rejected during the count on the 
ground of illegality.*** 

At a special meeting of the electors of a 



"•Attorney Geoeral ». Crocker, 138 Mass. 214 
(1885). 
'• Bates IT. Hutdiins, 33 Neb. 335 (1891). 
•"Hartt F. Harvey, 32 Barb. S5 (1860). 
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school district, a vote was taken by a 
teller who reported twenty-nine in favor 
of the proposition before the meeting 
and twenty-six against it. Before the 
result was announced by the chairman, 
the objection was made that more votes 
had been cast than there were voters 
present. The chairman placed all the 
votes in two lists. There were twenty-six 
in each list. He then voted "no." The 
final result of the balloting, as declared by 
the chairman, so the coiut decided, must 
be accepted as the dedsion of the electors, 
and that parol evidence was admissible 
to show that the vote taken by the teller 
was not the final determination of the 
meeting.*" 

Sect 6. Pos^KUument of Meettng. 

108. Directors Cannot Postpone a Meet- 
ing. — ^The directors, in the at>sence of 

express authority, have no power to post- 
pone a general meeting of the company 
properly convened. For, if they had such 

"' Bates V. Hutchins, 33 Neb. 335 (1891). 

.„..., Google 



Il6 UODE OP HOLDING UEETINGS. 

power to postpone a meeting for a. wedt 
or a month, they might postpone it sine 

109. Postponement by Agreement. — If 
stockholders agree to postpone a meeting 
for the election of officers to a specified 
time, or such action is taken as justifies 
the owners of a majority of the stock 
present in believing there will be such a 
postponement, an election by the minority, 
who take advantage of the absence of the 
majority, is not valid and will .not be 
legally sanctioned.'" 

110. Postponement by Order of Court — 
When a corporation is in the possession of 
receivers, a court will not, on the petition 
of the corporation, consider and decide 
the question of the propriety of post- 
poning a meeting called for the election 
of directors.'*' 



•" Smith V. Paringa Mines, 2 Ch. Div. 193 <1906). 

'" State p. Smalley, 7 Ohio C. C. 400 (1893). 
"° Taylor v. PhUa. & Reading R. Co., 7 Fed. 381 
(1881). 
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Sect 7. Ratificatitm. 

111. Ratificatum by StockholdeiB.— If a 
meeting of the stockholders is not called 
in the manner prescribed by statute or 
by-law, its action is valid if every stock- 
holder who did not participate in the 
meeting ratified its action afterward.**' 
Such action, however, to be effective must 
be done in an intelligent manner. The 
courts do not look with much favor on 
blanket resolutions of endorsement, espe- 
cially if there are but few or no stock- 
holders present besides the directors, who 
are simply endorsing their own action.*** 

112. Ratification of Stock Allotmeat.— 
Again, that a meeting was not regular 
would not affect the validity of its action 
and agreement in allotting the stock of the 
corporation, if all the stockholders were 
present and concurred therein.**" 

•"Benbow p. Cook, US N. C. 324 (1894). See 
No. 42. 

"■ See Farmers Loan & Trust Co. r. San Diego 
Street Car Co., 45 Fed. 518 (1891). 

»»' Sheldon Cana! Co. h. Miller, 40 Tex. Civ. App. 
460 (1905). 
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113. Ratiflcation of Separate Action by 
Directors. — ^A stockholder may also 
acquiesce in the action taken by the 
directors separately, and when such action 
is carried out by the corporation it is 
thereby bound.*** 

114. When Corporation is Bound by Acts 
<A Meeting. — A corporation will be bound 
by a contract made by its board of directors, 
even though the meeting at which the 
contract was authorized was not l^ally 
called whenever the corporation has re- 
ceived and retained the benefit of the 
contract.^'' Likewise a stockholder who 
was present at a meeting and assents to 
the action of the majority in authorizing 
the sale and transfer of its property, can- 
not afterwards repudiate the tem^ on 
which the sale was made."' Of course 
the same rule apphes to a stockholder 

»"J.K Siphon Ventilator Co. cHutton, 116 Ark. 
545 (1915). 

'*J. K. Siphon Ventilator Co. 0. Hutton, 116 Ark. 
545 (1915). 

•••Steinway v. Steinway, 2 N, Y. App. Div. 301 
(1896), affirmed 157 N. Y. 710. 
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WITHDRAWAL. II9 

in the purchase of property. If ■ he was 

present and did not complain, he is bound 
by the transaction.*" 

Sect 8. Withdrawal. 

115. Cannot Wthdraw.— When a meet- 
ing is once organized and all parties have 
participated, no person or faction can, 
by refusing to vote or by withdrawing, 
defeat the oi^anization, or render the 
subsequent proceedings invalid."* The 
stockholders who attend the meetir^ and 
then, without cause, voluntarily withdraw, 
are in no better position than those who 
voluntarily absent themselves.^ Even a 
majority of stockholders cannot capriciously 
withdraw, after a meeting has been legally- 
oiganized, for the very purpose of breaking 
a quorum, and then ask the courts for 
relief on the groimd that a quorum was 



"' Can- V. Rochester Tumbler Co., 207 Pa. 392 
{1904). 

"'Commonwealth v. Vandegrift, 232 Pa. 53 
<1911). 

"• Ibid. 
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not present when the act of which they 
complain was done by themselves.*" 

116. Holding Second Meeting. — Nor can 
a stockholder holding a majority of the 
subscribed capital stock, who has acquiesced 
in the organization of a stockholders' 
meeting and participated in its business, 
afterwards withdraw and organize another 
meeting at the same time and in the same 
place, and elect the persons for whom he 
voted at the first meeting txj be directors 
of the corporation. It is his duty to remain 
in the first organized meeting and there 
vote his stock. Nor can any one prevent 
him from votmg his stock in that meeting 
though his ballot may be negatived. Not- 
withstanding its rejection, the persons for 
whom he voted who received the proper 
number of votes are elected, and their 
election will be sustained by the legal 
tribunals.^'" 

117. Effect of Withdrawal.— Suppose a 



""Commonwealth v. Vandegrift, 232 Pa. 53 
(1911). 
•" In re Argus Printing Co., 1 N. Dak. 434 (1891). 
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meetii^ is disorderly and a portion cd the 
stockholders withdraw for the purpose of 
canying out a preconceived scheme to 
organize and run the meeting in their own 
interest, and after oi^anizing, but before 
voting, senil an invitation to the other 
stockholders to come and vote, and they 
decline, what then? The invitation does 
not cure the radical defects of the second 
organization; therefore if it continues to 
act its action is invalid.*"* 

Again, when no notice of the time and 
plat* of holding the annucil meeting for 
the election of directors is given, as required 
by law, a director cannot be legally elected, 
even if all the stockholders were present 
whenever a part of them protest against 
the holding of the election and then with- 
draw.**^ And when a motion to adjourn 
a stockholders' meetii^ has been carried 
and a sufficient number have withdrawn to 
reduce the niunber still present below a 



"•Commonwealth v. Patterson, 158 Pa. 476 
(1893). 
•" People V. Matthiessen, 193 111. App. 328 (191^. 
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CORPORATION. OPTION HOLDER. ETC. 155 

158. Failed StocUiold^.— The holder of 

a majority of the stock in a corporation 
who makes an assignment for the benefit 
of his creditors, yet retains the stock in 
his name and votes it with the assignee's 
knowledge and without objection, is justified 
in thus acting.'" 

ISO. Unlawful Holder.— A stockholder is 
not entitled to vote on shares sold contrary 
to law for less than their value.'*' 

160. Husband for Wife. — In Alabama, 
by statute, a husband may vote his wife's 
stock by oral authority. In many of the 
states their statutes prescribe the authority 
that may be exercised by a husband in 
voting his wife's stock, and more generally 
in acting for her at stockholders' meetings.'*^ 

161. Option Holder. — An owner of stock 
who has been given an option thereon may 
vote it.'^* A obtained an option on valuable 

■" Third Nat. Bank of Cincinnati v. Jackson, 156 
Fed. 144 (1907). 

■••Kimball p. New England Roller Grate Co., 
69N. H. 485 (1898); 2 Cook on Corporations 1 620. 

"' Hoene D. PoUak, us Ala. 617.624(1898). 

•"/n re Newcomb, 18 N. Y. Supp. 16, 21 (1891). 
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property and with B and C undertook to 
organize a corporation and was allowed a 
specified niunber of shares for his interest 
in the option and his services. He also 
paid cash for some shares issued to him. 
After the failure of the original organiza- 
tion the stockholders at a full meetii^ and 
without protest passed a resolution releasing 
its stockholders from all liability beyond 
the amount paid in cash for which certificates 
of stock had been issued, and that the 
stock issued to A for his option and services 
be surrendered, A refused to surrender 
his shares, and at a subsequent meeting 
he was allowed to vote only the sh»es 
for which he had paid in money. The 
court held that as A had been present 
when the resolution was passed without 
protest, he was concluded thereby and 
entitled to vote only as he was permitted."* 
162. Preferred Stockholder. — Preferred 
stockholders, unless the right is expressly 
withheld from them by the terms or condi- 

'" Meisenheimer v. Alexander, 162 N, C. 226 



...Cooglc 



CORPORATIOS. OPTION HOLDER, ETC. IS? 

tions under which the stock is issued, may 
exercise the same rights as other stock- 
holders, and therefore may vote at all 
elections.**" 

163. Bondhold^. — ^A contract by whidi 
the holder of bonds issued by the corpora- 
tion is authorized to vote at corporate 
meetings, is unconstitutional and against 
pubhc policy.*" 

164. Stock Dividend Holder.— As a stock 
dividend becomes a part of the capital 
stock, the holder of course can vote on this 
like any other stock.*" 

165. Stock Voted by Dtrectitni <^ Court.— 
A court may authorize the c(»nmittee of 
an incompetent to vote on stock owned 
by him and may make the committee 
eligible to election as president of the 
corporation.** 

•"MUler V. Ratteraiftn, 47 Ohio St. 141 (1890); 
1 Cook on Corporations, { 269. See No. 166. 

"' Durkee p. People, 1S3 lU. 354 (1895). affirming 
53 m. App. 396. 

"" Bailey r. Railroad Co., 22 WalL 604. 637 (1874). 

*" Matter of Andrews, 12S N. Y. App. Div. 467 
(190S). 
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166, Hiawity Stockholders. — ^There are 
xnany statutes, by-laws and agreements 
relating to the voting of stock. Thus in 
many states the holders of preferred stock 
cannot vote, or only to a qualified extent, 
and not generally like other stockholders. *"* 
In Canada the articles of an association 
provided that the holders of a block of 
stock, who were a minority of the stock 
issued, should elect three of the five direc- 
tors, who were to manage the company. 
This arrangement was set aside as contrary 
to positive law and public policy.*" 

Sect. 3. Transferor and Transferee. 

167. Transfenw snd Transferee.— There 
^je two other important classes of stock- 
t^<JdeTs to be mentioned, the vendois and 
-^rcndees of stock, and pledgors and pledgees. 
jlJifferent rules apply to the two classes. 
j-t must be remembered that in all cases 

-* People f. Koenig. 133 N. Y. App. Div. 7S6, 
^ J8 (1909); State p. Swsnger, 190 Mo. J61 090S). 
j->»e No. 162. 

** Colonial Printing & Pab. Co. v. Dunsminr, 32 
^^p. Ct. <^ Canada, £79 (1902). 
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TRANSFEROR AND TRANSFEREE. 1$^ 

statutory or charter regulations prevail over 
all others. Until a transfer is entered on 
the books of the conipany, it confers on 
"the transferee, as between himself and the 
company, no right beyond that of having 
the transfer properly entered. Until that 
is done, the person in whose name the stock 
is entered on the books of the company is, 
as between himself and the company, the 
owner to all intents and purposes, and 
particularly for the purpose of an elec- 
tion-"** A stockholder's r^ht to vote 
on stock claimed to have been purchased 
by him, but not transferred to him, can 
therefore be successfidly challenged on 
that ground.*' But while an unrecorded 
transfer does not affect the record holder's 



"•People V. Robinson, 64 Cat 373, 375 (1883); 
State V. Penis, 42 Conn. 560 (1875); Hoppin v. 
Buffum, 9 R. I. 513 (1870); Gilbert v. Manchester 
Iron Mfg. Co., 1 1 Wend. 627 (1834); Bank of Utica 
V. Smailey, 2 Cow. 770 (1824); Commerce Bank of 
Buffalo V. Kortright, 22 Wend. 348 (1839); Scho- 
harie Valley R. Co. Case. 12 Abb. Pr. (N. S.) 394 
(1872); State v; Pettmele, 10 Nev. 14 (1875). 

"' Sute V. Smith, 15 Or. 98, US (1887). 
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right to vote, the transfer as between 1;he 
immediate parties is valid.** 

I6S. Mode of Transfer. — If no by-law 
exists regulating the transfer of stock, 
any mode of conveyance legally sufficient 
to transfer the title to any other property 
that is transferable will suffice to vest the 
tegal title in the assignee, and entitle him 
to all the rights inhering in the legal owner 
of the stock.*" 

Suppose, however, one could have voted 
on the day fixed for an election, but has 
parted with his stock before the actual 
day of election, can he vote it? To this 
question a negative answer must be given.*"* 

1G9. Length of Ownership Before Record 
Holder Can Vote. — In many states statutes 
exist declaring that transfers must be made 
a specified number of days before the holder 
can vote on them. These statutes are 



"• Matter o£ Glen Salt Ca, 17 N. Y. App. Drv. 
23* (1897): McNeU v. Tenth Nat. Bank, 46 N. Y. 
32S. 331 (1871). 

•" People V. Devin, 17 lU. 84 (1855). 

"•Johnstons. Jones, 23 N. J. Eq. 216 (1872). 
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strictly construed,*" If a statute declares 
that stock not held within twenty days of a 
meeting cannot be voted, the statute does 
not apply to stock acqiured twenty days 
before an adjourned meetii^.*"* In some 
states stock transferred on the day of 
meeting can be voted.*" 

Sect 4. Pledgor and Pledgee. 
170. When Pledgor Can Vote.— Many 
questions have arisen between pledgors and 
pledgees concerning their respective rights 
to vote' the pledged stock. In many cases 
the answer turns on the answer to an intro- 
ductory question, what are the tenns of 
the pledge or subsequent agreement about 
voting it, for these often determine the 
matter. For, unless the terms of the 
pledge or ^reement are illegal, they must 

«' In re Vemon, 1 Penn. (Del.) 202 (1898) ; In re 
p. 16 (1891); Matter of 
8, 578 (1893); Matter of 
. App. Div. 234 (1897); 
h. Div. 70 (1877). 
10 N. a 216 (1909). 
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be respected and fix the rights of the 
parties."^ Moreover, when they have linis 
agreed, other stockholders cannot com- 
plain.*" If there is no agreement at 
common law, the right to vote such stock 
follows the legal title, of which the certificate 
and stock book in some states or juris- 
dictions furnish prima jade evidence, that 
is, evidence deemed t»mplete or satisfactory 
until overthrown by other evidence;*" 

"• Dulin 0. Pacific Wood & Coal Co., 103 CaL 

357 (1894); Heath v. Silverthom, etc., Co., 39 Wis. 
146 (1875); Goetzinger v. Donahue, 138 Wis. 103 
(1909); Commonwealth v. Dalzell, 152 Ptt. 217 
(1893); Granite Brick Co. v. Titus, 226 Fed, 557 

(1915). 

*« State V. Ferris, 42 Conn. 560, 569 (1875). 

«'£:i parte Wilkocks, 7 Cow. 402 (1827); In rt 
Cecil, 36 How. Pr. (1869); In re St. Lawrence 
Steamboat Co., 44 N. J. Law, 529 (1882); Cohen v. 
Big Stone Gap Iron Co., 11 Va. 468 (1910); Dulin 
V. Pacific Wood & Coal Co., 103 Cal. 357 (1894); 
Heath v. Silverthom, etc., Co., 39 Wis. 146 (1873); 
Goetzingerv, Donahue, 138 Wis. 103 (1909); Com- 
monwealth B, Dalzell, 152 Pa. 217 (1893); Ault- 
man's Appeal, 98 Pa. 505, 516 (1881); Common- 
wealth 1-. Patterson, 188 Pa. 476 (1893); Shehner- 
dine V. Welsh, 47 Leg. Int. 26 (1890); Schofield «; 



...Coogic 



PLEDGOR AND PLEDGEE. 163 

in other jurisdictions the corporate records 
are regarded as conclusive.*" 

When, therefore, the record remains un- 
changed, the pledgor can vote as he did 
before pledging his stock.*" In a case that 
has been often cited, it was held that the 
ple<^r had no right to vote the stock after 
the truth had been established in the proper 
tribunal, which may also compel hun to 
give the pledgee a proxy, and vice versa.*^* 
And the real holder may vote the stock 
even though it stands on the corporate 
books in the pledgee's name.*"' Butif the 
pledgor has transferred his right to vote 

Union Bank, 2 Cranch C. C. 115 (1S15). And in 
some states this is the law by statute or charter. 
Elyea ». Lehigh Salt Mining Co., 169 N. Y. 21 
(1901): Am. Bonding & Trust Co. v. Pacific Brew- 
ing & Malting Co., 34 Wash. 10 (1904). 

*" Royal Con. Mining Co. p. Royal Con. Mines, 
157 Gal. 737 (1910). 

"•Schofield V. Union Bank, 2 Cranch C. C. 115 
(1815); Vowell v. Thompson, 3 Cranch C C. 428 
(1829); Clarke v. Central R. & Bkg. Co., SO Fed. 
338 (1892)-, Case of Jacob Barker, 6 Wend. 509 
(1830). 

*" /«M Argus Printing Co., 1 N. Dak. 434(1891). 

"» State V. Smith, 15 Or. 98 (1887); AUen r. HiU. 
leCal. 113 (1860). 
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his stock, he cannot ask a court to restore 
his right to vote it until the purpose for 
which it was pledged has been satisfied, 
or to interfere with the pledgee's use of that 
power, unless he has abused it.*** In 
such a case he may be restrained."* Thus 
when the owner of a majority of the stock 
has been fraudulently deprived of his 
stock by his pledgee, who has thereby 
deprived him of control and daims the 
stock as his own, the court will enjoin him 
from voting the stock.*" 

Again, a pledgor who pledges his stodc 
not in good faith as security for a loan, 
but to enable the pledgee to vote it and 
effect an unlawful purpose, cannot thus 
defeat the statute, whidi jnovides that the 
real owner, the pledgor, may vote his 
stock."* 

™ Hinckley e. Pfister. 83 Wis. M (1892). 

«• McHenry p. Jewitt. 90 N. Y. 58 (1882); State 
V. Smith, 15 Or. 98 (1887); Brewster «. Hartley, 
37 Cal. IS (1869); Vowdl ir. Thompson, 3 Crandi 
C. a 428, Fed. Cas. No. 17022 (1829). 

«• Ayer V. Seymour. 5 N. Y. Supp. 650 (1889). 

<" Thomas u. International Silver Co., 72 N. J. Eq. 
224 (1907). 
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171. When Pledgee Can Vote.— Passing 
to the pledgee, whenever he is registered 
as owner of the stock on the books of the 
company, its ofBceis, in conducting an 
election, will not look behind them to 
ascertain who is the real owner,**' If, 
therefore, the stock stands in his name 
he can vote it.*** But a court of equity 
may do so, and may enjoin a pledgee from 
voting the stock pledged in prejudice of 
the pledgor's rights.**' 



**A statute provided that all persons holding 
shares "either in their own right or as trustees" 
shall have the right to vote. Two persons held the 
title to stock entered in the corporation books as 
trustees. Both were pledgees and entitled to vote. 
Commonwealth v. Dalzell, 152 Pa. 217 (1893). 

"•Pullman t. Upton, 96 U. S. 328 (1878); In re 
Argus Printing Co.. 1 N. Dak. 434 (1891); Adderly 
V. Storm, 6 Hill, 624 (1844); Rosevelt v. Brown, 11 
N. Y. 148 (1854); Holyoke Bank v. Bumham, 65 
Mass. 183 (1853): Crease v. Babcock, 51 Mass. 525 
(1846); Magruder ir. Colston, 44 Md. 349 (1876); 
Wheelockp. Kost, 77 lU. 296 (1875); Hale t. Walker, 
31 Iowa, 344 (1871). 

*" HaskeU v. Read, 68 Neb. 107 (1903); SUte w. 
Smith, 15 Or. 98 (1887); Brewster t. Hartley, 37 
CaL 15 (1869); VoweU v. Thompson, 3 Fed. Cases 
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172. Acquiescence by Pledgtv in 
Pledgee's Voting. — ^Again, if the pledgor 
should acquiesce for years in the control 
of the stock by the pledgee, who is the 
record owner, and makes no attempt to 
inform the corporation (^ his ownership 
until a contested election, and not even 
until the cotmting of votes, it is too late 
for him to assert his rights,*** 

173. Certificate Signed in Blank.— If a 
certificate of stock has been assigned in 
blank as collateral security, but has never 
been transfored to the pledgee on the 
books of the company, though a memo- 
randum has been entered on the stub of the 
certificate in the stock book, the pledgee 
is not a stockholder within the legal ref]uire- 
ment and cannot therefore vote at a stodc- 
holders' meeting,** 

174. To Whom Notice of Meetings Shoold 
be SonL — Notices of meetings should be 

No. 17022 (1829): Mcfienrr ^ Jewitt. 2€ Hun, *5S 

(1882). 

"«Hoppin». BuffniQ. 9 R- 1. 513 (1370). 

"• Osbom ». Detroit Kraut Co,, 160 N. W. Rep^ 
■M> (Mkh. 1916). 
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sent of course to the one who has the right 
to vote the stock.*** When, therefore, the 
stock stands in the pledgor's name, he 
retains this right, and notices should be 
sent to him; and the same rule applies to 
the pledgee.*" 

Sect. 5. Evidence of Ownership. 

175. Evidence of Ownership. Books. — 
The three books used for recording and 
transferring stock are the certificate boc^, 
transfer book and stock letter. These 
books furnish ^ma facie evidence of 
ownership.*'* , The ledger is subordinate 
to the other books. *^ 

176. Court May Go Behind Entries in 



*» /« re Argus Printing Co.. 1 N. Dak. 434 (1891); 
Strong p. Smith, 15 Hun, 222 (1878); In Matter of 
Barker, 6 Wend. 509 (1830). 

"'HaskellB. Read, 68 Neb. 107 (1903); McDan. 
iels V. Flower Brook Mfg, Co., 22 Vt. 274 (1850); 
Merchants Bank v. Cook, 21 Mass. 405 (1826); 
Ex parte Willcocks, 7 Cow. 402 (1827). 

*» Hoppin tp. Buffum, 9 R. I. 513 (1870); Down- 
ing e. Potts. 23 N.J. Law, 66 (1851). 

«• Downing v. Potts, 23 N. J. Law, 66 (1851). 
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Books. — ^Whenever an application is made 
under the New York statute to settle a 
contest arising out of a disputed election, 
the court may go behind the entries in the 
transfer book of the company to determine 
whether a transfer appearing thereon was 
a sale or only a ple^e of the shares, and 
whether the pledgor or pledgee was entitled 
to vote them.*" 

177. Inspectors Cannot Go Behind Them. 
— These books, however, are conclusive on 
inspectors. Neither they nor stockholders 
can successfully dispute the right of any 
one to vote whose name appears by the 
company's books to be the holder of stock 
legally issued. *** Says Chief Justice Hohnes : 

"Strong V. Smith, 15 Hun, 222 (1878), citing 
Ei parte Holmes, 5 Cow. 426 (1827); Ex parte Will- 
cocks, 7 Cow. 402 (1827); In re Barker, 6 Wend, 
509(1830); Matter of Long Island R. Co., 19Wend. 
37 (1837). 

» Morrill v. Little Falls Mfg. do., 53 Minn. 371, 
379 (1893); People v. Robinson, 64 Cat. 373 (1883); 
State ir. Ferris, 42 Conn. 560 (1875); New York & 
New Haven R. Co. o. Schuyler, 34 N. Y. 30, 80 
(1865); Bank of Commerce's Appeal, 73 Pa. 59 
(1873); Hoppin v. Buffum, 9 R. I. 513 (1870); I» n 
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"The corporation has to go by its record 

in determining the right to vote, and there- 
fore if a certificate of stock shows a certain 
person to , be a member, the corporaticm 
must recognize hitn as a member, with the 
right to vote as an incident to his member- 
ship."*" 

178. When Books are Omcluslve. — ^By 
statute in New York the transfer or stock 
book furnishes the conclusive answer to 
the question, who shall vote the stock 
recorded,*" Likewise in New Jersey the 

St. Lawrence Steamboat Co., 44 N. J. Law, 529 
(1882); Downing v. Potts, 23 N. J. Lew, 66 (1851); 
Ex parte Wilkocks. 7 Cow. 402 (1827). 

*» J. H. Wentworth Co. v. French, 176 Mass, 442, 
443 (1900), citing Crease v. Babeock, 40 Mass. 334, 
344 (1839); National Bank v. Case, 99 V. S. 628. 
631 (1878); Adderly v. Storm, 6 Hill, 624, 627 (1844); 
Franklin Bank v. Commercial Bank, 36 Ohio St. 
350, 355 (1881); Magnider v. Colston, 44 Md. 349, 
356 (1876); Commonwealth 0. DakeU, 152 Pa. 217, 
223 (1893); Canadian Imp. Co. p. Lea, 74 N. J. Eq. 
234, 2S0 (1908). 

«' Law 1901, Ch. 355; Vandenburgh v. Broadway 
Underground R. Co., 29 Hun, 348, 355 (1883); 
In re Long Island R., 19 Wend. 37 (1837); In re 
Mohawk & Hudson R., 19 Wend. 135 (1838). 
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books of a corporation aie the only evidence 

of the stockholders vrho a 
vote for directots.'* 
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AUTHORITY OF PROXY. 



CHAPTER Vlir. 



Sect. 1. Au&ority of Proxy. 

179. Authority Conferred by Written 
Proiy. — ^At common law a stockliolder has 
no right to cast his vote by proxy.*" But 
if a stockholder gives a written proxy, he 
cannot afterward claim that it was not 
authorized by statute, charter, or by by- 
law.*" The right to vote by proxy is 
often given by charter, and may be created 
by by-law,**' which may come into existence 

**Taylor v. Griswold, 14 N. J. Law, 223 (1834)! 
Philips v. Wicldmm, I Pmge, 590 (1829); McKee e. 
Home Sav. & Trust Co., 122 Iowa, 731 (1904): 
Craig V. First Pres. Church, 88 Pa. 42 (1878); 
Commonwealth v. Bringhurst. 103 Pa. 134 (1883). 

"* Parish V. Cienequita Cc^per Co., 12 Arizona, 
235 (1909). 

*" Market St. R. o. IkUman, 109 CaL 571 (1895); 
Th<»ipson-StaTTett Co. v. E. B. Ellis Granite Co., 
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172 PROXIES. 

by a long and unbroken practice.*** And 
if the charter of a corporation is silent 
on the subject of enacting a by-law con- 
ferring the r^ht to vote by proxy, its 
authority to do this is implied.*" And if 
a statute gives the right to vote by proxy, 
the right cannot be restricted by by-law 
that only stockholders shall serve as 
proxies.**' Furthermore, a corporation 
owning stock in another corporation may 
accept proxies to vote its stock,**' 

86 Vt. 282 (1912); People v. Crossley, 69 ID. 195 
(1873); Philips e.Wickham, 1 Paige. 590, 598 (1829): 
Wilson V. Academy of Music, 43 Leg. Inst. 861 
(1886); Commonwealth v. Detwiller, 131 Fa. 614 
(1890). 

*" Walker v. Johnson, 17 App. Cases (D. C), 144 
(1900); Union Bank of Maryland n. Ridgeley, 1 
Harris&Gm(Md.), 324(1827); Miller v. Eschbach, 
43 Md. 1 (187S). 

"> Walker v. Johnson, 17 App. Cases {D. C), 144 
(1900). 

*** Peoples' Home Sav. Bank v. San Frandaco, 
Sup. Ct. 104 Cal. 649 (1894); In Matter of Light- 
hall, etc., Co., 47 Hun, 258 (1888). 

*" Bigelow IT. Calumet & Hecla Mining Co., 167 
Fed. 704 (1908); Refers tr. Nashville, etc., Co., 91 
Fed. 299 (1898); Taylor v. Southern Pacific R. Co., 
122 Fed. 147 (190J). 
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180. Form and Requirements.— A proxy 
need not be in any prescribed fonn, nor 
be executed with any particular formali^. 
A seal is not required, though it is often 
added.*** It is sufficient if reqtiisite 
authority appears to be conferred on its 
face, and is free from all reasonable grounds 
of suspidon of its genuineness. It need 
not be admowlet^ed or proved.**' But 
if a statute or by-law requires that proxies 
be witnessed, of course this requirement 
must be observed.*** And if proxies have 
beeh thrown away as useless, oral or ol^er 
proper evidence may be employed to prove 
their existence and lawful use.'** 

A proxy that is restricted by resolution 
contrary to the power given to a stock- 
holder by the company's charter is void.*"* 

*• State v. NeweU, 75 N, J. Law, 26 (1907). 

*" Matter of Election of St. Lanrence Steamboat 
Co., 44 N. j: Law, 529, S35 (1882); In re Cecil, 36 
How. Pr. 477 (1869). 

*•• Harben v. PWUips, 23 Ch. Div, 14 (1882). 

"• Haywood, etc., Co. ». Bryan, 6 Jones Iaw, 
(N. C.) 82 (1858). 

•• Matter of White 0. N. Y. State Ag. Society. 
45 Hun, 580 (1887). 
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181. Pro^ Hurt Show Bis An0iori^. 

!■: It.- -:-i,t Qf voting by proxy at 

an incorporated company 
right; and the claimant 
pedal authority for that 
ainor has no authority to 
Rejecting all the votes 
f there is still a majority, 
bound by their action.*** 
ust Observe His Listruc- 
ckholder executes a proxy, 
hom it runs is the stock- 
nd he must vote in accord- 
instructions given rither 
to him by the real owner 
The agency is of such a 
may be abrogated by the 
;he shareholder in person 
or by the execution of a 
Y which would cancel the 
vhole situation being under 

Pres. Church. 88 Pa. 42 (1878); 

14 N. J. Law, 223 (1834). 
. 35 Ohio Cir. 255 (1913). 
Pres. Church, 88 Pa. 42 (1878); 

14 N. J. Law, 223 (1834). 
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the control of the stockholder himself,""* 
A proxy holder who wilfully preverts his 
authority coininitsa fraud.*" 

183. How Written Proxy is Construed. — 
A written proxy is a power of attorney 
and is interpreted by the rules that apply 
to these instruments. They receive a strict 
interpretation, and the authority conferred 
by them never extends beyond whatever 
may be needful to cany the maker's inten- 
tion into effect."* But if the written proxy 
commits an error or mistake in voting, the 
stockholder is as much bound thereby as if 
he had acted in like manner.*" 

If, therrfore, a proxy is given to act at a 
particular meeting, which for any reason 
is not held, the holder mtKt have a fresh 
written proxy before he can act at another.*'* 

** Howell, V. C, Bache v. Central Leather Co., 
78 N.J. Eq. 484,486 (1911). 

"* Witham EP. Cohen, 100 Ga. 670 (1897). 

"•Marie tr. Garrison. 13 Abb. N. C. 210. 235 
(1883). 

•'/« re Mathiason Mfg. Co.. 122 Mo. App. 437 
(1907). 

«• Howard p. Hull. 5 Rail. & Corp. Uw Jour. 255 
(18S8). 
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Again, if a written proxy to vote at the 
annual meeting grants "all the power" 
that the maker "would possess if personally 
present at such meeting," the holder is not 
authorized to vote for the reoi^anization 
of the corporation, as such business is not 
within the nominal scope of the business 
of a stockholders' meeting."^ Nor does a 
written proxy given to transact the ordinary 
business of a corporation extend to the 
sale or liquidation of a company's busi- 
ness.**" More especially a general proxy 
authorizing the holder to vote on all matters 
that may properly come before a stock- 
holders' meeting does not authorize him 
to vote on the question of liquidation of 
the corporation under a statute passed 
after the proxy was given.'** And if a 
written proxy authorizes the holder to 

•" Parrish tj. Cien^uita Coffee Co., 12 Arizona, 
235 (1909). 

""Abbott V. American Hard Rubber Co., 33 
Barb. 578 (1861); Cumberland Coal & Iron Co. v. 
Sherman, 30 Barb. 553, 577 (1859); Matter of 
Wheeler. 2 Abb. Pr. (N. S.) 361 (1866). 

•' McKee v. Home Sav. & Trust Co., 122 Iowa, 
731 (1904). 
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vote for the increase of the stock of the 
company, this does not authorize him to 
vote for the issue of new stock in exchai^e 
for the stock of aJiother company,*** Finally 
a written proxy to vote does not confer 
"authority to take so important a step 
as to demand a poll.""' 

184. Constructioii <tf Written Pro^ widi 
Power to Act as Substitute. — If the form 
of appointment of the written proxy author- 
izes the proxy to vote as fully as the stock- 
holder could do, were he present, the proxy 
may vote on the question of opening the 
ballots and of adjournments. In short, 
"when a stockholder sends a person to 
represent him at a stockholders' meeting, 
the person sent may do anything at that 
meeting necessary to a full and complete 
exercise of the stockholder's right to vote 
at such meeting,"*** The giver of the 

""See Marie v. Garrison, 13 Abb. N. C. 210 
(1883). 

** In re Haveu Gold Mining Co., 20 Ch- Div. 151, 
157 (ISSl). 

"« Arnold, J., Forsyth v. Brown, 2 Pa. EKst. 765 
(1893). 
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proxy is estopped by the vote of his proxy 
with re^)ect to any insularities in the 
proceediiigs or calls of the meetings which 
he could have waived if personally present.*'* 
And if he wishes to repudiate the action of 
his proxy, he must use the most active 
diligence.*** 

Sect 2. Presentatioii and Voting. 

185. Presentation at Meeting. — In 

England proxies deposited abroad have 
been allowed a vote by telegraph without 
producii^ the written proxy at the meeting, 
whenever there is not time to send them.**^ 

186. Proxy wtdiout Ballot Attached.— 
A proxy to which no ballot is attached 
should not be counted as a vote. But 
when in the same envelope two proxies 
are found and two ballots not attadied to 
the proxies, the ballots should be appro- 
priated to them.*" 

"• Columbia Nat. Bank v. Mathews, 85 Fed. 934 
(1898), and cases cited; Synott v. Cumberland 
Valley B. & L. Association, 117 Fed. 379 (1902). 

*" Synott Case, 117 Fed. 379. 

*' In re EoKlish, etc.. Bank, 3 Ch. Div. 385 (1893). 

"■ Pope V. Whitridge, 1 10 Md. 468 (1909). 
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PROXY BY TKSTATOR. EXECUTOR. I79 

187. When Proxy Cannot Vote. — ^A proxy 
cannot vote when the maker or owner is 
present.*'* But no objection can be made 
to the validity of a corporate election be- 
cause an alternative in a proxy votes the 
stock, though the principal attorney was 
present, when no stockholders who executed 
proxies complained, and all of them subse- 
quently ratified in a formal way the action 
of the alternative.*"* 

188. Proxies May be Enjoined. — ^A proxy 
may also be enjoined although his principal 
is not made a party to the suit and is not 
served.'" 

Sect 3. Pnngr by Testator, Executor. 

Blanks. 

189. Proxy by Testator. — ^A testator may 
direct how his stock shall be voted, A 
testator directed that stock should be 

•' In re Schwarti & Gray, 77 N. J. Law, 415 
(1909). 

'"Commonwealth v. Roydhouse, 233 Pa. 23* 
(1911). 

*" Brown v. Pacific Mail Steamship Co., 5 
Blatchf. 525 (1867). 
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voted as his son shoiild direct and appoint; 
and that his executors should give turn a 
proxy for the purpose. Not having received 
such a proxy, he did not possess authority 
to vote the stock in the face of a dissent 
by his co-executors. *" 

A proxy given by an executor of a stock- 
holder for the purpose of representing his 
estate at a stockholders' meeting is limited 
to the powers and duties of stockholders. 
Any act or agreement therefore, made by 
the proxy affecting the interest of the 
estate as a creditor of the corporation, is 
not binding on the executor, unless it is 
afterward ratified by him.*" 

190. Pro:^ l^ Executor. — A proxy given 
by an executor must be accompanied by a 
specific direction of the manner in which 
the vote is to be cast with no discretion 
whatever left to the holder of the proxy. 
His authority is simply to perform the 
purely ministerial function of voting the 
stock as directed.*" 

"■Tunis s. Hestonville, etc., R. Co., 149 Pa. 70 
(1892). 
*" Moore v. Ensley, 112 Ala. 228 (1895). 
"* State V. Voight, 3S Ohio Cir. 255 (1913). 



PROXY BY TESTATOR, EXECUTOR. i8l 

191. Blante. — There have been many 
questions concerning blanks in written 
proxies, authority to fill them, and the 
^ect of filling them by the proxy. It 
has been held that if the name of the 
proxy has been left in blank by the maker, 
which is filled by the holder before elec- 
tion, the maker may challenge its com- 
pleteness.*" If, however, he does not 
challenge it, the presumption is the name 
was written therein by the maker's 
authority.*^* 

A proxy may be good though the day 
and month of an election at which it is 
to be used is left blank.*" And if the 
day of an election is not fixed when the 
written proxy was given, it is good and the 
blank may be filled by the proxy. In 

•"Chauncey v. Arnold. 24 N. Y. 330 (1862); 
Dutchess & Columbia R. Co. v. Mabbett, 58 N, Y. 
297 (1874); Burns v. Lynde, 88 Mass. 305 (1863). 

<" Matter ot White v. N. Y. State Ag, Society, 
45 Hun, 580 (1887); Matter of Cecil. 36 How, Pr, 
477 (1869); Commercial Bank of Buffalo o, Kort- 
right, 22 Wend. 348 (1839). 

*" In Matter of St. Lawrence Steamboat Co., 44 
N. J. Law. 529, 535 (1882). 
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such a rase in which a proxy referred to 
a new election of directors by the stock- 
holders, the date of which had not been 
fixed, the court said: "We think that the 
persons to whom such proxies were delivered 
were even authorized to fill in the blank 
with regard to the day of the month, 
and that they might have done so at the 
moment when they tendered these proxies 
to the inspectors, and claimed the right 
to vote thereon."*'* More generally it has 
been declared that the date of the execution 
of the written proxy and the date of the 
meetii^ at which it is to be used may be 
afterwards filled by any person who is duly 
authorized to do so by the maker, even 
though the date of the meeting has not 
been fixed.*'* The English rule is perhaps 
still broader, for a stockholder who signs 
a written proxy in blank, and sends it to 
another to be used in the ordinary way, 
thereby confers on him an implied authority 

"' In re Townshend, 18 N. Y. Supp. 905 (1892). 

"•Sadgrove v. Bryden, 1 Ch, EKv. 318 (1906); 
Ernest c Loma Gold Mines, 2 Ch. Div. 572 (1S96), 
and I Ch. Div. I (1897). 
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to ■an up the written proxy with his own 
name and to use it for the purpose 
intended.**" ■ 

Sect 4. Revocation. 
192. Revocation. — ^A written proxy may 
be revoked at any time. The presumption, 
however, is that the proxy has authority 
to act until the meeting for which the 
written proxy was given has been held,**' 
unless the giver has died, for death effec- 
tuates its revocation.*'* If the revocation 
of a proxy is duly presented to the judge 
of election, or is in the possesion of the 
person holding the proxy, the ballot attached 
thereto should not be coimted.*^ If one 
gives proxies to different persons, the proxy 
last given is deemed a revocation of all 
former proxies.*'* And if two such proxies 
with the ballots attached are presented 

*" Ex parte Duce, 13 Ch. Div. 425 (1880). 
'MHargeri', McCulloi^h, 2 Denio, 119 (1846). 
*" Tunis I. Hestonville, etc., R. Co., 149 Pa. 70 
(1892). 
« Pope V. Whitridge. 110 Md. 468 (1909). 
*«JWd, 
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to the judges of electioa, one for each side, 
and they cannot determine from an inspec- 
tion of the proxies which of the two was 
given last, neither of the ballots attached 
to the proxies should be counted;"* nor 
should the election be delayed for the 
purpose of bringing in witnesses to de- 
tennine which proxy represented such 
intention.**' 

193. Proxy for Valuable Consideratioii. — 
Even though a proxy is given for a valuable 
consideration, it may be revoked if it is 
to be used for a fraudulent purpose.*" 
And, if a proxy is collected for one purpose 
and is used for a different one, this is a 
palpable fraud, and the courts will grant 
such relief as the case requires.**" But 
if one has promised for a valuable con- 
sideration to give his written proxy to 



*» Pope V. Whitridge, 110 Md. 468 (1909). 

"' Reed V. Bank of Newburgh, 6 Paige, 337 (1837). 

«> Townsley v. Bankers Life Ins. Co., 56 N. Y. 
App, Div. 232 (1900); In re Septimus Parsonage 8c 
Co.. 2 Ch. Div. 424, 429 (1901). 
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another, he may be l^ally compelled to 
fulfil his agreement. **• 

194. Effect of War,— The breaking out 
of war between two coimtries does not 
operate to revoke a proxy, and the holder 
may continue to use the proxy after the 
war has ended.**" 

195. ^revocable Proxy. — ^The most gen- 
eral rule is, that a prosy is revocable at 
any time. And this rule is still rigidly 
observed in some states.*" In recent 
years, however, various voting arrangements 



*" Dulin V, Pacific Wood & Coal Co., 103 CbL 357 

(1894). 

"° Monsseaux v. Urquhart, 19 La. Aim. 482 
(1867). 

"' Sheppard v. Rockingham Power Co., 150 N, C. 
776. 780 (1909); Woodruff v. Dubuque & S. C. R. 
Co., 30 Fed. 91 (1887); Bridgers c. Staton, 150 N. C. 
216 (1909); Kreissl v. Distilling Co. of America, 
1 N. J. Eq. 5 (1900); Griffith v. Jewitt, 15 Week, 
Law Bull. 419 (1886); Cone c. Russell, 48 N. J. Eq. 
208 (1891); Clowes v. Miller, 60 N. J. Eq. 179 
(1900): Shepaug Voting Trust Cases, 60 Conn. 553, 
578 (1890); Clarke v. Central R. & Bkg. Co., 50 
Fed. 338 (1892); Schmidt v. Mitchell, 101 Ky. 570 
(1897). 
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to the judges of election, one for »* ^^ 
and they canBOt determine froin «" J""^ 
tion of the prories which of the ™"^^^ 
given laa, neither of the ballots at|f*^ 
to the proxies should be counted, 
should the election be delayed fM ^^_ 
purpose of bringing i» "^^^ suet 
termine which proxy lepresenteo 
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the voter's choice."*" And whenever an 
officer is required to be chosen by ballot 
and the record does not specify the mode, 
the legal presumption is that he was chosen 
in that manner.*" Furthermore, the vote 
of a religious society at an annual meeting 
that the officers shall always be elected 
by ballot does not invalidate an election 
of officers by show of hand vote at a subse- 
quent annual meeting. And for the reason 
that those who assembled at the earlier 
annual meeting could not by any action 
bind those who assembled at the subse- 
quent meeting.*** Lastly, should a by-law 
require that in electing directors this shall 
be done by nomination and ballot, a name 
written or printed on a ballot may well 
be called a nomination and ballot.*»» 
200. Show of Hands. — ^There are various 

*" In re Mathiason Mfg. Co., 122 Mo. App. 437, 

444 (1907). 

"' Blarchard v. Dow, 32 Me. 557 (1851); Mussey 
V. White, 3 Greenl. (Me.) 290 (1825). 

*" Wardens of Christ Church v. Pope, 74 Uass. 
140 (1857). 

*" Wirth p. FeMberg, 30 R. I. J36 (1910). 
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forms or modes of voting. By the cconmon 
law the mode of voting is by a sticm of 
hands. Unless charter or statute otherwise 
prescribes, this rule stiU prevails, and, if 
a vote is thus taken, it will prevail though 
the majority in number of shares may have 
voted differently.""' The chairman's decla- 
ration of the result of the vote is conclu- 
sive.'" 

201. Need not Vote for AU Electors.— 
Of course a stockholder is not required 
to vote for any larger number of persons 
than he chooses; and any number of 
persons receiving a majority of lawful 
votes are elected, although there is a 
failure to elect the full number required 
by law.*" 

202. Effect of Neglect to Vote by BaUoL— 
Probably in most corporations elections 
must be by ballot. Viva voce votes when 

*^In rt Horbury Bridge, etc., Co., II Ch. Div. 
109 (1879). 

*'■ Amot V. United African Lands, 1 CSi. Div. 518 
(1901). 

"• Vandenburgh b, Broadway Underground R. 
Co,, 29 Hun, 348 (1883). 
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the law requires them to be given by ballot 
are nullities;'"* nevertheless, persons for 
whom such votes have been cast as directors 
are directors defacto.^"* 

203. Ballot Containing Two Names.— 
When a ballot for one person contains 
two names, one in writing and one in 
print, and the voter in the act of voting 
ought to erase one of the names and fails 
to do so, the ballot affords no infor- 
mation of his preference and cannot be 
counted."' 

204. Rejection of Ballot— If a ballot 
is cast naming candidates for electors, 
but failing to give the number of votes 
cast for each, or the number of shares for 
which the votes were cast, the ballot should 
be rejected in the count. Nor is the 
ignorance and inexperience of the proxy 



•■"Commonwealth v. Read, 2 Ash. (Pa.) 361 
(1839). 

™ San Joaquin Land Co. v. Beecher, 101 Cal. 70 
(1894). 

"» People V. Rmgbum, 3 N. Y. ^>p. Div. 456 
(IS96). 
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who cast the ballot ground for relief on 
the psirt of his prindpal.'"* 

205. Vote May be Changed. — A stock- 
holder may change his vote before the 
result is announced,*'" but only once.*** 
The same rule may be more widely applied. 
If, therefore, all who have voted discover, 
before all the ballots have been cast and 
before any canvass or result of the election 
has been announced, that the ballots cast 
do not express their intention, it is proper 
to return them and to correct them so as 
to express the true intention of those who 
cast them.*"' 

206. When Vote Cannot be Received. — 
After the result of an election has been 
announced, the presiding officer, even though 
acting in the capacity also of inspector of 
the election, has no authority to receive 
the vote and announce a different result.*'" 

"• Matter of Mathiason Mfg. Co., 122 Mo. App. 
437 (1907). 
*" State V. McGann, H Mo. App. 22S (1895). 

•««Zierath Comb. Drill Co. v. Croake, 21 Cal. 
App. 222 (1913). 
•"■ Matter of AppUcatioo of Williams, 57 N. Y. 

Misc. 327 (1908). 
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Soct 2. Stock Votmc. Ihdigjble 

p ^n t< frf^^|wf ObjectioaSa 

207. Majd^ in btensL — At common 
law eaidi meoiber of a. canqMOiy is entitled 
to one vote.*" By statute existing every- 
where perti^is, "the m a iufity in interest 
at a stodcboldas' meeting coitrols, in 
other wwds. \T>ung fe by sliares of stock,"* 
If there fee no stamte in the way, a cor- 
poratioD mar poovide that stoddiolders 
shall have coe vote fcr each sbaie hdd 
by them cp ro xea shar e s ."* who may 
also cas; tbeir ^vxes by frc:n".** 

S5 ,:^-J ; Oregs R Gr»r^T M=. £ Scadla^ Co., 
):>* M.v «■:> ,:-i:: : .'« •» )U:±=aKa Mfg. Co.. 
E" M.-v Arc- *•" ;^:* Wesson Co«age & 
Paa.- Co. I- 5!=rr.»^ ;^ n Ajt. 550. J69 (1908); 
Hits t. C.T^^-c*wC-i:. *^ Ps. ?:* :J76'; Proc- 
isr Cm: Co. i. ?-=J:y -Hi Kr, -KS , IS^S" : Baker's 

AjwaL i.-* St tc: ;**? . 

^ Weswr^t Coc:ag!S i ?aiBr C^ « Bncovs, 144 
EL Ap?. S>:, S?y ;ii.'(f 'K^iiiiaji k. Ctimxi SU 
Rt a^-^ C- . Jo X ; 5^. 1-m : J«T : f-. m iUtb- 

Moeii K^ O?., ;" k.-. .tir. -K=r l^r'. 

" r;:i=:Ta:ic«e*;a: » L'Vcidfcr. tjt ft. " 614 
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208. Effect of Disregarding Rule in Vot- 
ing Stocli. — Suppose a statute or by-law, 
providing that every stockholder may cast 
one vote for every share of stock at a 
stockholders' meeting is disregarded for 
many years, can a stockholder then demand 
its application as if it bad always been 
observed? Clearly stockholders cannot set 
aside or repeal a statute by disregarding it. 
The courts have also decided that the non- 
enforcement of a by-law does not destroy 
its efficiency, and that its application may 
be demanded at the proper time by any 
stockholder,"' 

In New York, though a statute provided 
that each share should have one vote, 
an attempt was made at a stockholders' 
meeting to limit the voting by each stock- 
holder to one vote, regardless of the number 
of shares he owned or represented. The 
president refused to receive the vote on 
the basis of the number of shares. Yet 
he was clearly wrong and the court so 

"' Proctor Coal Co. v. PiiJey, 98 Ky. 405 (1895): 
Bank of Holly Springs n. Pinsoa, 58 Miss. 421, 439 
(1880). 
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decided, though the party holding the 
majority in interest had been guilty d 
sharp practice in issuing some of them."' 

209, When Stock Vote Need not be 
Taken. — A stock vote need not be taken 
without a call or demand therefor.*" 

210. Meaning of Majority. — "When a 
vote is taken under a statute which provides 
that a majority is to be ascertained by 
taking and recording the ayes and noes 
of those present at the meeting, we think 
that those who do not respond as their 
names are called should not be counted 
at all, and that certainly they could not 
be counted as if they had voted no.""* 
Lord Mansfield"* said that "whenever 
electors are present and do not vote at 
all they virtually acquiesce in the election 

«• Matter ot Rochester Dist. Tel. Co., 40 Hun, 

172 (1S86). 

"'Jones V. Concord Montreal R.. 67 N. H. 119, 
145 (1890. 

«' Vann, J., Smith v. Proctor, 130 N. Y. 319, 322 
(1891). 

"•Oldbnow p. Waiawright. 2 Burr. 1017, 1031 
(1760); State r. Green, 37 Ohio St, 227 (1881) 
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made by those who do." Lord Denman'"' 
said: "A vote by a majority of a meeting 
means a majority of those who dioose 
to taJfe a part in the proceedings of the 



211. Limitation on Power of Majority. — 

If the stockholders are unequally divided, 
the majority can override the minority 
only within definite limits. One limit is 
set by the law of ultra vires, that which 
the corporation cannot do, even with the 
consent of all the stockholders. But this 
law has no application to an unincorporated 
or unprivileged association.*^ 

A meeting was called to elect three 
directors. A majority deemii^ they had a 
right to elect five, voted for that number. 
The minority who voted for three were 
declared as casting only the proper votes 
and consequently their candidates were 
elected. «* 

«" Gosling 0. Veley. 7 Ad. & EL 406, 456 (N. S. 

4187). 

"• 1 Lindley on the Law of Companies, p. 435, 
436 (6th ed.). 

" State V. Thompson, 27 Mo. 36S {18S8). 
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What is vlira vires is one <rf the most 
difficult questions pertaining to corpora- 
tions. The question often arises, and 
notwithstanding numerous answers, will 
doubtless long continue to perplex the 
courts. This, we repeat, is a barrier which 
the majority cannot force, and if they 
attempt to do so the courts will prevent 
them. But it is equally clear that minority 
stockholders not infrequently seek to avail 
themselves of it without reason."* 

212. When Majori^ Cannot Vote to 
Consolidate. — ^As each stockholder contracts 
with the other that their money shall be 
emfJoyed for the piuposes specified in the 
certificate of incorporation, and for no other 
purpose, " in the absence of legislation 
permitting a variation of the provisions 
of thig fundamental contract, by vote of a 
majority of the stockholders, no majority, 
however large, has a right to divert any 
part of the joint capital, however small, to 
any purpose not consistent with and growing 

See 1 Lindley on the Law of Companies, 
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out of this original, fundamental agree- 
ment." And if such a diversion is attempted 
by the majority, a single dissenting stock- 
holder is entitled to an injunction to pre- 
vent them from accomplishing their pur- 
pose.*** 

213. StocUiolder May Vote in a Trans- 
action between Corporation and Bimself. — 
While there may be such a fraud in a con- 
tract made by all the directors of a corpora- 
tion with themselves as individuals, as 
renders the contract voidable, and which, 
therefore, may on proper proceedings be 
set aside, for example, the lease of a railroad 
owned by themselves to the corporation 
of which liiey are directors, "there is no 
. such fraud in a stockholder's voting upon 
a transaction between the corporation and 
himself. "«> 

•"William B. Riker & Son Co. n. United Drng 
Co., 79N. J. Eq. 580 (1911). 

"»Knowlton, J., Nye v. Storer, 168 Mass. 53, J3 
(1897), citing North-West Transportation Co. v. 
Beatty, 12 App. Cases. 589 (1887); Gamble e. 
Queens County Water Co., 123 N, Y. 91 (1890); 
Bjomgaard t>. Goodhue Co. Bank, 49 Minn. 483 
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To this statement of the law may be 
added another by Chief Justice Gilfillan 
of the Supreme Court of Minnesota:*** 
"[The stockholders] are not trustees nor 
agents for each other in the matter of 
voting upon any proposition that may 
come before a meeting of the stoddiolders. 
In voting, each must be guided by his 
own judgment as to what is for the best 
interest of the corporation. TTie fact 
that he may have a personal interest, 
separate from the others or fttan that of 
the corporation in the matter to be voted 
upon, does not affect his right to vote." 
But the majority stockholders may not 
use their power of voting for the purpose 
of defrauding the minority."^ 

A stockholder, therefore, may vote on a 
question in which he has a personal interest' 

(1892). See also Twin-Lick Oil Co. v. Marburg, 
91 U. S. 587 (1875); Pneumatic Gas Co. v. Berry, 
113 U. S. 322 (I8S4); Conyngham's Appeal, 51 Pa. 
474 (1868). 

"* Bjoragaard v. Goodhue Co. Bank) 49 Minn. 
483, 487 (1892) 
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beade his interest as a stockholder.*** 
But "there are many situations in which 
stock may be so placed that it becomes 
inequitable or illegal for it to be voted,"*** 

214. Time oi Objecting to a Vote.— 
Usually, the objection to one's exercise 
of tiie ri^t to vote, must be made at the 
time of exercising his right. Tliere can 
be no long delay, and not after be has 
completed the act of voting. In Pennsyl- 
vania, however, ^ce the statute of 1873, 
the objection to one's voting need not be 
amultaneous with the offer of his ballot. 
A delay of a few minutes on the part of the 
objector does not render the protest void."" 

The objections to voting stock that has 
been regularly transferred on the books 
of the corporation by statute in Pennsyl- 
vania, must be put in writing supported by 
affidavit."" 

■" Middletown v. Arastraville, etc., Co.. 146 Cal. 
219 (190S). 

•" Clarke v. Central Railroad & Bkg. Co., SO Fed. 
338, 343 (1S92). 

•"Coolbaugh v. Herman, 221 Pa. 496 (1908). 

"'Act May 26, 1893, P. L, 141; Deal v. Erie 
Coal & Coke Co., 248 Pa. 48, 58 (1815). 

0. ...Google 



Sect 3. Inqtroper Voting. Regulatioiu 
and Restrictions. 

215. Stockholder's Good Faith in Voting 
Cannot be Questioned. — Says Vice Chan- 
cellor Learning: "There appears to be no 
such rec<^nized trust relation between 
stockholders of a corporation as will impose 
upon one who may be interested in a. trans- 
action, the authorization of which is being 
acted upon at a stockholders' meeting, 
the burden of establishing his good faith 
in the vote which he casts. The action 
may be so clearly detrimental to the 
interests of the corporation itself as to 
render it a fraudulent destruction of the 
rights of minority stockholders; but the 
personal interests of a stockholder will not 
in itself deny such stockholder the right to 
cause his stock to be voted in the line 
of his personal interests."'" 

216. How Stockholder Can Vote.— "As a 
matter of law as distinguished from con- 
science a person may vote on a question 

*" Meniman v. National Zinc Corporation, 
82 N. J. Eq, 493. 500 (1913). 
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in which he happens to have a peisonal 
interest opposed to that of the company."'" 

217. Payment for Stock before Voting.— 

In New York stockholders must pay for 
thdr stodc before they can vote. This 
rule is founded on the theory or belief that 
a subscription is merely a contract, and 
that payment is needful to become a mem- 
ber."* If, however, the owner of stock, 
though he has only partly paid for it, has 
nevertheless voted it continuously at meet- 
it^ with the knowledge of all the stock- 
holders, it is too late to object that such 
stock ought not to have been voted.*" 

218. Payment for Vote.— It is illegal for 
a stockholder to sell his right to vote,''* 
Likewise an agreement to vote in a par- 
ticular way in consideration of a personal 

•" 1 Lindley on the Law of Companies, p, 428 
(6th ed.). See Green v. Felton, 42 Ind. App. 675, 
683 (1908); U. S. Steel Corporation, 64 N. J. Eq. 
807 (1903). 

"•Baltimore City Pass. R. Co. v. Hambleton, 
77 Md. 341 (1883), and cases cited. 

"* Price V. Holcomb, 89 Iowa, 123 (1893). 

*»Hafer v. New York, etc., R. Co., 14 Week. 
Law Bull. 68 (1885). 
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benefit is illegal, for a vote ought to be 
an impartial exerdsfe of judgment."' Tlius 
a stockholder in a railroad company who, 
for taldhg part in the formation of a land 
company, is to receive a sum of money 
when a depot is located on the land, in 
effect sells his vote and the contract is 
improper. His judgment, so the court 
remarked, would not be disinterested."* 
So is an agreement by the majority of the 
stockholders of a corporation that they 
will vote their stock in such a way at all 
elections of directors as to continue them 
in office, with the right of substitution, 
at specified salaries."' So is an agree- 
ment by all stockholders for the sale of 
their stock and that designated persons 
shall be elected to offices in the corpora- 
tion for a fixed period."" Likewise a 
contract between two stockholders by which 
one of them for a consideration agrees to 



WEUiott V. Richardson. L. R. 5 C. P. 744 (1870). 
•"Fuller p. Dame, 35 Mass. 472 (1836). 
"' Snow V. Church, 13 N. Y. App. Div. 108 (1897). 
"°KantzIero.Bensmger,2l4IU.(I«>5); Fauldsn. 
Yates, S7 111. 416 (1870). 
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vote for a person as manager and a larger 
salary is void against public policy, unless 
all the stockholders assent to the conduct 
of such voter. "" 

219. Oath of Ownershqt of Stock.— 
Neither the stockholder nor his proxy can 
be compelled by law to take an oath that 
the stodcholder is the owner of the stock.*** 

220. Regulations and Restrictions. — A 
corporation may provide through by-law 
that "at stockholders' meetings each stock- 
holder shall cast one vote for each share 
of stock owned by him, unless such a method 
of voting is in conflict with the charter or 
with some general law."'** Nevertheless 
restrictions may be legally imposed on the 
powers of the owners of stock to vote it. 
Thus the owner of preferred stock usually 
has no right to vote on it,"* nor has the 

•« Woodruff p, Wentworth, 133 Mass. 309 (1882); 
Cone V. Russell, 48 N. J. Eq. 208 (1891). 

« People ti. Tibbits, 4 Cow. 358 (1825); People ». 
Kip, 4 Cow. 382 (1822). 

"■ Proctor Coal Co. d. Finley, 98 Ky. 40S (1895). 

"•State D. Swanger, 190 Mo, 561 (1905); In re 
Barrow Haematite Steel Co., 39 Ch. EKv. 582 (188S); 
Miller v. Ratterman, 47 Ohio St. 141 (1890). 
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owner of bonds.*" A corporation may go 
a long way in impo^ng restrictions when- 
ever all the stockholders agree to them. 
Of course charters and statutes must be 
regarded. Thus, if stockholders have the 
legal right to subdivide their shares in 
such a way as they think fit for the purpose 
of increasing their votes at the annual 
meeting, the directors may be enjoined 
from fixing a particular date for the meet- 
ing that will prevent the stockholders from 
effecting their purpose.*^' And whenever 
a corporation attaches proper amditions 
to a subscription relatii^ to the exercise 
of the voting power, the subscriber is not 
entitled to vote until there has been a full 
compliance with the conditions.*" 

221. Suspension of Vote. — The right to 
vote on stock is suspended pending an 
appeal from a decision of the question 
who can vote thereon,'** 

"•State 0. Swanger, 190 Mo. 561 (1905); Stat« p. 
McDaniel, 22 Ohio St. 354 (1872). 

» Cannon t. Trask, L. R. 20 Eq. 669 (1875). 

"' Spitzel V. Chinese Corporation, 80 L. T. Rep. 
347 (1899). 

"' Durfee V. Harper, 22 Mont. 354, 373 (1899). 
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Sect 4. Corporations and Otter Voters. 
222. Stock Held by Corporation in An- 
other Company. — If a corporation owns a 
majority of the stock of a rival company 
will a court, at the instance or petition of 
a minority stockholder of the latter com- 
pany, enjoin the other company from voting 
its stock and thus obtaining control? The 
answer turns on the answer to another 
question, has a corporation the right to 
buy the stock of another rival company? 
Whenever it has the right to make such a 
purchase, it has the right to vote the stock 
-jmrchased. The right to purchase the 
stocjc of rival companies, and in this way 
obtmn control of them, of late years has 
been restricted by statute. This has been 
done to prevent the growth of monopolies. 
The action of courts has been diverse as 
well as legislatures.'" 



•"The courts that have sustained such action 
are; Oelbermann v. New York & Northern R., 77 
Hun, 332 (1891); Theiso. Spokane Gas Light Co., 
49 Wash. 477 {1908). 

The courts that have opposed such action are 
Milbank o. New York, Lake 
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Of course corporations have a wide 
authority to buy and hold stock in other 
companies for a limited period, which is 
taken in the way of securing indebtedness 
and escaping loss, a practice that is founded 
on sohd reason ; but the purchase of stock 
in a rival company, or primarily to prevent 
or destroy competition, is a very different 
question. It may be that in some cases 
it is difficult to prove the motive or object 
of purchasing, but this does not affect the 
principle. 

223. Non-Resident Owner.— If one can- 
not hold stock in a corpomtion because he 
is a non-resident for example, he cannot 
'vote it by transferring it to anothef for 
this purpose. If permitted to do this, the 
statute would be defeated.*'" If the true 

Erie & W. R. Co., 64 How. Pr. 20 (1882); Mem- 
phis & Charleston R. Co. v. Woods, 88 Ala. 630 
(1899): Am. Ref, & Constmction Co. tr. Linn, 93 
Ala. 610 (1890); George v. Central R. & Bkg. Co., 
101 Ga. 607 (1893); Coler v. Tacoma, etc., Co., 
65 N. J. Eq. 347, reversing 64 N. J. Eq. 117 (1913); 
Clarke v. Central Railroad & Bkg. Co., 50 Fed. 338 
(1892). See same case, 62 Fed. 328 (1894). 
•» State V. Hunton, 28 Vt. 594 (1856). 
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owner wishes to vote his stock standing in 
another's name, he must have it transferred 
to him; and if the holder objects, the 
courts will compel the transfer to be made.*" 

224. Trustee. — In New York a trustee is 
forbidden by statute from voting for him- 
self as director of the trust estate.*** 

225 Joint Owners. — ^Whenever joint 
owners of stock disagree in voting, the 
vote should be rejected.**' 

226. Voting Stock Together.— It is not 
illegal for a stockholder to buy up a con- 
trolling interest in a corporation; nor is 
an agreement illegal to vote stock together. 
Nevertheless, a court may refuse to compel 
the performance of a contract for the sale 
of a controlling interest in a company, 
when the sole object of the purchaser is to 
secure control.'** 

»' VoweU V. Thomson, 3 Cranch C. C. 428 (1829)! 
Hoppin V. Buffum, 9 R. I. 513. 518 (1870). 

»• See Application of Elias, 17 N. Y. Misc. 718 
(1896). 

"In Matter of the Election of Pioneer Paper 
Co., 36 How. Pr. 105, 111 (1864); Tunis v. Hestoi>- 
viUe, etc., R., I Pa. Dist. 207, affirmed 149 Pa. 70 
(1892). 

»* Gage V. Fisher, 5 N. Dale. 297, 304 (1895). 

0. ...Google 
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227. One Cannot Complain Unless He 
Tried to Vote. — A stockholder may insist 
on his right to have his vote properly 
counted,^** yet before he can complain 
that his vote was not taken, he must show 
that he offered to vote, or that he presented 
his claim of right to vote, and that it was 
excluded.*'* 

■» Commonwealth IF. Stevens, 168 Pa. 582 (1895). 
-> State V. Chute, 34 Minn. 135 (1885). 
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CHAPTER X. 
Cumulative Votins. 

228. A Personal Right— The right to 
select directors or other officers by the 

cumulative plan is a personal right, which 
each must exercise for himself and can- 
not be taken away by resolution or by-law 
adopted by the majority of stockholders.**' 

229. To Whom it Applies.— The right to 
cumulate votes is not given generally, but 
only to the election of oificers.°°* "It 
could not apply to other matters, as the 
motion to adjourn for instance, where 
there is only one proposition, and nothing 
to cumulate upon."*** The right, there- 
fore, does not apply to the election of 

"' Tomlin ». Farmers & Merchants' Bank, 52 Mo. 
App. 430 (1893). 

"'Attorney General v. Vichie, 138 Mich. 387 
(1904). 

«■ Bridgers v. Staton, ISO N. C 216 (1909). 
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maiu^ers of limited partnership associa- 
tions,"" but does apply to the election of 
trustees of a state normal school."* 

230. Notice Need not be Given. — To 
exercise the right to cumulate votes, notice 
need not be given of one's intention to do 
so; the right to vote is not limited by any 
condition,"* * 

231. Mode of Voting. Motfre.— A stock- 
holder may cast as many votes for each of 
the candidates for directors as he holds shares 
of stock, or he may distribute his votes on 
the cumulative plan. In any case his mo- 
tive is not the subject of legal inquiry. '•* 

232. How Validly <rf Electiott is Deter- 
mined. — "When the votes under such a 
system are cast and. counted, the validity 
of the election must be determined pre- 
cisely as in all other cases. Whether the 
stockholders can cumulate again to 611 the 

*f° Attorney General «. Vichie, 13S Mick 387 
(1904). 

"' Conunonwealth v. Yetter, 190 Pa. 488 (1899). ■ 

•*■ Pierce v. Commonwealth, 104 Fa. ISO {1883). 

*** Chicago Macar<»u Mfg. Co. v. Boggiano, 202 
in. 312 (1903). 
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vacancies is a matter that must be deter- 
mined when the case arises.""* 

233. Effect of Agreement not to Cumulate. 
— ^A stockholder who has votes enough 
in his own hands to elect himself and other 
directors by cumtdating his shares in voting, 
but does not by reason of a verbal agree- 
ment among the stockholders that he should 
be chosen president, and, accordingly scat- 
ters his votes, expecting the agreement will 
be performed, cannot obtain any rehef from 
the court from its non-performance. The 
court cannot do for him what he could have 
done himself, nor order a new election."* 

234. What Teller may do witti Unmarked 
Ballots. — Should the members of one faction, 
at a stockholders' meetii^ for the election 
of directors, dehver their ballots to the 
teller without marking them cumulative, 
the teller may, before the ballots are can- 
vassed or an election declared, return the 
ballots to the stockholders who cast them, 

'" Paulson, J., Wright v. Commonwealth, 109 Pa. 
560, 569 (1885). 

"Cross V. West Va., etc., R., 35 W. Va. 174 
(1891). 
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in order that they may be corrected to 
show a cumulation of votes, and thus 
express the true intention of the voters.*'* 

235. Majority of Votes Cast Elects. — 
In Ohio, in the election of directors, the 
cumulative voting of shares is authorized. 
One, therefore, who receives a majority of 
the votes so cast is elected a director, 
thoiigh he does not receive the votes of 
the holders of a majority of the shares. 
Said the court: "The requirement of a 
majority of shares must, in order that the 
clearly defined purpose of the legislature be 
not defeated, be regarded as applying only 
when the shares are voted without cumu- 
lating.""' 

236. Election of Onty Part of Board.— 
An election was held for seven directors 
of a private corporation at which the 
cumulative system of voting was employed. 
Only five directors received the necessary 
pliualities. They had, however, full power 
to act as a board even though the two 

"•Zierath Comb. Drill Co. v. Croake, 21 Cat. 
App. 222 (1913). 

"' SfhwartK d. State, fil Ohio St. 497 (1900), 
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remaining directors were not chosen. If 
the stockholders had not adjourned and 
had proceeded to another ballot that would 
have been proper. Or, if they had ad- 
journed the election to a subsequent day, 
an election for two more directors on that 
day would have been valid.'"* 

237. Second Election. — A corporation had 
five directors; at a meeting of the stock- 
holders a motion was carried to elect seven. 
The majority voted for the seven, and the 
minority, cumulating their votes on four 
directors, elected them on the face of the 
tdler's tabulation. Whereupon the chair- 
man declared the election void, and the 
minority then withdrew taking the minutes 
and the ballot, the majority faction, who 
represented the majority of the stock, 
remained and reconsidered the action by 
which the seven directors had been elected 
and had another election. In this election 
four of the majority and three of the 
minority were elected directors. This 
election was sustained by the court."* 

»" Wright V. Commonwealth, 109 Pa. 560 (1885); 
Foreyth tp. Brown, 2 Pa. Dist. 765. 

"•State V. Ellison, 90 S. E. 699 (S. C. 1916). 
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CHAPTER XI. 

Voting Agreements. 

238. History. — Voting agreements, now 
so conunon, have greatly perplexed the 
judicial mind. Resting on the principle 
that the voting power could not be sepa- 
rated from the ownership of stock, many 
of the earlier votii^ arrangements were 
condemned because they invaded this prin- 
ciple. The first definite exception clearly 
established was in the interest of creditors."" 
Besides, this was only temporary, ceasing 
as soon as the demands of creditors were 
satisfied. The object of all these arrange- 
ments is to enable persons who hold a 
f the stock of a corporation to 
e power which the law contem- 
1 belong to the majority only. 
this minority will always insist 

Ky. RefininE Co., 144 %y. 264 (1911). 
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that it seeks the welfare of the corporation, 
or, still furtiier, the interest of the whole 
commtmity."' 

239. Leading Case. — One of the earlier 
cases was Smith v. San Francisco & North 

. Pacific Railroad Co.™ An agreement was 
made between three persons to purchase 
the stock of a railway, which shoiUd b^ 
voted by them for five years, and their 
vote shotdd be determined by ballot be- 
tween them. This agreement implied that 
the majority should determine how the 
shares should be voted, and that the 
majority had the authority to vote the 
other person by a proxy which could not 
be revoked. The court sustained its posi- 
tion by cogent reasoning, but the decision 
was a wide departiare from the universal 
rule that the voti:^ power could not be 
separated from the ownership of the stock, 
and was severely criticised. 

240. Modem Rule. — Since the deciaon 



'" Smith c San Francisco & North Pacific R., 115 
Cal. 584(1897). 

•"lis Cal. 584(1897). 
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in the Smith case, many of the courts have 
shifted their groimd. The Supreme Court 
of Illinois has well expressed the prevailing 
view: "There is nothing in the law to 
prevent the owners of a majority of the 
stock from giving proxies to the same. 
Unless restricted by its terms or some 
statutory provision, a proxy confers on 
the grantee a discretion, unlimited either 
in character or duration, until revoked. 
A majority of the stockholders may, there- 
fore, by uniting in the same proxy, confer 
upon an agent unlimited discretion to vote 
their stock, and there is no policy of the 
law to prevent their transferring the stock 
to a trustee with the like imrestricted 
power. It is the purpose for which the 
trust was created which must determine its 
legality. Therefore, if the stock voting 
agreement or voting trust is for the general 
welfare of the corporation, and is not 
ud on any of the stock- 



go City R. C. 258 111. 523 
im. 190 111. App. 315 (1914); 
Co., 76 N. H. 351 (1912); 
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The rule, as declared by the Supreme 
Court of Illinois, is in Harmony with the 
rule in many states. Thtis, in New Jersey 

Thompson-Starrett Co. v. E. B. Ellis Granite Co., 
86 Vt. 282 (1912); Carnegie Trust Co, v. Security 
Lite Ins. Co., 1 1 Va. 1 {1910); Brightman u. Bates, 
175 Mass. 105 (1899); Williams v. Montgomery, 
148 N. Y. 519 (1896); Smith v. San Francisco & 
North Pacific R., 115 Cal. S84 (1897); Ohio & 
Miss. R. Co. t. State, 49 Ohio St. 668 (1892); Grif- 
fith V. Jewitt. 15 Week. Law BuU. 419 (1886); 
Weber v. Delia Mt. Mining Co., 14 Idaho, 404 
(1908); Moses v. Scott, 84 Ala. 608 (1888); Mobile 
& Ohio R. Co. IF. Nicholas, 98 Ala. 92 (1892); 
Brown v. Pacific Mail Steamship Co., 5 Blatchf. 
525 (1867); Hey v. Dolphin, 92 Hun, 230 (1895); 
Havemeyer v. Havemeyer, 43 N. Y. Super. Ct. 506 
(1878): Gray v. Bloomington, etc., R., 120 Ill.App. 
159 (1905); Faulds v. Yates, 57 lU. 116 (1870); 
Bonta V. Gridley, 77 N. Y. App. Div. 33 (1902); 
Winsor v. Commonwealth Coal Co., 63 Wash. 62 
(1911); Clark v. National Steel & Wire Co., 82 

Conn. 178 (1909). 

Stockholders may contract with other stock- 
holders to place the control of their stock in their 
hands, authorizing them to vote it, collect divi- 
dends and do whatever was within the province of 
the owner with respect to it. If any stockholder 
may vote his stock by an agent or proxy, '"why 
may not several stockholders or any number, agree 
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voting trusts are not declared to be neces- 
sarily unlawful; they may or may not be 
lawful, according to the circumstances of 
the case. The general rule is that prima 
facie they are unlawful, but may be ren- 
dered lawful by the dreumstances."* 

ScKne of the states, however, still adhere 

to the old rule that the voting power cannot 

be separated from the ownership of the 

stock.*'* Chancellor Walker of the New 

Jersey'^* Court of Chancery recently quoted 

the deliverance of a vice- 

€ same court"^ who said: 

ipinion that it is unlawful, 

lation of the public policy 

o permit or contract for 

the voting power of cor- 

n its ownership," 



L, 65 N. J. Eq. 36, S3 (1903). 
rille Improvement Co., IISN.C. 

dock Sons' Co. v. Biardot, 81 

(1913). 

lor Howell, Bache r. Central 

J, Eq. 484, 486 (1911). 
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241, Voting Power Cannot be Separated 
from Ownership without Good Reason. — 
The separation of the voting power from 
the ownership cannot be done without a 
substantial reason, "To justify such a 
separation," says the Supreme Court of 
Pennsylvania, "there must be a property 
interest to conserve, some definite policy 
in the interest of the corporation to be 
carried out, some beneficial interest of the 
stockholders to be served or some purpose 
not tinlawful of an advantageous character 
'to the stockholders to be effectuated."'" 

On the other hand, an agreement "is 
invalid" whose object is not the benefit 
of all the stockholders equally but is some 
unfair advant^e to the parties to it only, 
as where one of the parties is to have a 
' certain office at a certain salary, or the 
stock of the corporation is to be voted, or 
its affairs managed, by the determinatioa 
of persons other than its stockholders or 
by a minority of its own stockholders.""' 

•" Boyer ir. NeaHtt, 227 Pa. 398 (1910). 
•" Vernier v. Chicago Oty R. Co., 258 IlL 323,' 
540 (1913); citing Guernsey v. Cook, 120 Mass. 501 
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In Warren v. Pirn,"" in which there was 
a very elaborate discussion of the subject 
of voting trusts. Judge Green said: "I 
think it is but an outgrowth of this principle 
of share equality that in the decisions 
of our courts, whether upholding or over- 
turning a particular voting trust, it has 
been plainly held that the validity of such 
a trust is subject to at least two limitations, 
to wit: (a) that the holders of all of the 
shares of the corporation shall have an 
equal privilege (after fair information) 
of availii^ themselves of the trust agreement 

(1876); Shepaug Voting Trust Cases, 60 Conn. 553 

(1890); Kreissl v. Distillery Co. of America, 61 

N. J. Eq. 50 (1900): Cone v. Russell. 48 N. J. Eq. 

208 (1891); White v. Thomas Inflatable Tire Co., 

52N.J.Eq. 178(1893); Morel r.Hoge, 130 Ga. 625 

r V. N. Y.. Lake Erie & Western R. Co., 

irBuIl.68 (1886); Palmbaum ». Magul- 

is. 306 (1914); Dieckmann v. Robyn, 

. 67 (1911); Bache v. Central Leather 

Eq. 484 (1911); Teichc. Kaufman, 174 

(1912); Luthy v. Ream, 190 111. App. 

Woodruff V. Wentwortb, 133 Mass. 309 

Eq. 353 (1903). 

D.5™t.b,Google 
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if they shall so choose; and (b) that the 
object and aim of the trust shall be the 
equal benefit of all the shares." 

A voting agreement, therefore, by which 
one of the parties thereto is to receive an 
office in the corporation, or the arrange- 
ment is made for the sole benefit of the 
parties to the agreement, and not for the 
welfare of the corporation and of all its 
stockholders, is invalid."' 

242. Agreement wltti Purchaser of Stock. 
— An agreement by a vendor of stock, 
which is to be delivered after an election, 
that he will vote as the vendor desires is 
legal."* Likewise an agreement containing 

'"Shepaug Voting Trust Cases, 60 Conn. 579 
(1890); Guernsey v. Cook, 120 Mass. 501 (1876); 
Woodruff V. Wentworth, 133 Mass. 309 (1882); 
Cone v. Russell, 48 N. J. Eq, 20S (1891); Robotham 
V. Prudential Insurance Co., 64 N. J. Eq. 673 
(1903); Fennessy v. Ross, 5 N. Y. App. Div. 342 
(1895); Gage v. Fisher, 5 N. Dak. 297 (1893); 
Withers o. Edmonds, 26 Tex. Civ. App. IS9 (1901); 
West D. Camden, 135 U. S. 50 (1890); Noel r. 
Drake, 28 Kan. 265 (1882); 2 Cook on Corpora- 
UoDs, S 622. 

") Mobley c Morgan, 6 At. 694 (Pa. 1886). 
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a power of sale with an incidental provision 
for voting is not a voting trust and is 
' valid. *** 

A common agreemoit is that the pur- 
diaser shall vote to retain certain persons 
in the directory, or other offices, usually 
for a definite time. These agreements 
have sometimes been sustained,'** but 
not always.'^' Unanimous agreements, how- 
ever, of this nature made by the stock- 



«•• HaU V. MerriU Trust Co., 106 Me. 465 (1910). 

'" Smith tj. San Francisco & North Pacific R. Co., 
115 Cal. 584 (1897); Dulin r. Pacific Wood & Coal 
Co., 103 Cal. 357 (1898); Uoyd v. Dickson, 116 
La. 90 (1906); Proctor Coal Co. v. Finley, 98 Ky. 
405 (1895); Barnes v. Brown, 80 N. V. 527 (1880); 
Eantzler v. Benzinger. 214 lU. 589 (1905); Green- 
weU V. Porter, 1 Ch. Div. 530 (1902); Colonist, 
etc., Co. V. Dunsmuir, 32 Canada S. C. Rep. 679 
(1902); Bonta v. Gridley, 77 N. Y. App. Div. 33 
(1902). 

'» Morel V. Hoge, 130 Ga. 625 (1908); Withers ». 
Edmonds, 26 Tei. Qv. App. 189 (1901); West b. 
Camden, 135 U. S. 507 (1890); Gage v. Fisher, 3 
N. Dak. 297 (1895); Woodrufi d. Wentworth, 133 
Mass. 309 (18S2); Wilbur v. Stoepet, 82 Mich. 344 
(1890); Cone v. RusseU, 48 N. J, £q. 208 (1891). J 
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holders have re<^ved the sanction of the 
courts,''* 

243. Majori^ Owners may Agree to 
Vote flie Same Way. — ^Those owning a 
majority of the stock have a right to 
combine and control the election of the 
board of directors.*" A majority of the 
stockholders may also elect themselves 
directors and control the corporation. '** 

•"Borland v. Prindle, etc., Co., 144 Fed. 713 
(1906). See Wilbur v. Stoepel, 82 Mich. 344 (1890). 

""FaiUds V. Yates, 57 III. 416 (1870); Weber v. 
Delia Mt. Mining Co., 14 Idaho, 404 (1908); Beit- 
man V. Steiner, 93 Ala. 241 (1893); People v. 
Albany & Susquehanna R., 55 Barb. 344 (1869), 
affiimed 57 N. Y. 161; Havemeyer v. Havemeyer, 
43 N. Y. Super. Ct. 506. 513 (1878). 

"' White V. Snell, 35 Utah, 434 (1909). 



Ob, Google 



ELECTIONS. 



CHAPTER XII. 
Blecti<tiis. 

244. What is an ElectioD?— "This word 
is now generally used as indicating the 
expresdon of choice by vote regardless of 
whether the choice to be made is as to the 
selection of an officer or the adoption of a 
proposition. ""• "Corporate elections are 
budness affairs, not controlled by the laws 
affecting general elections, and shoidd be 
conducted in a business way and in a manner 
affording all stockholders the fullest liberty 
in expressing their wishes, disregarding 
technical matters which enter into gener^ 
elections controlled and restricted by spedal 
statutes.""" 

245. Usage ia Elections.— If a charter 

"• McKee v. Home Sav. & Trust Co., 122 Iowa. 
731. 734 (1904). 

'"Zierath Comb. Drill Co, o. Croake, 21 Cal. 
App. 222 (1913). 
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describes no mode of conducting an election 
of trustees, and no by-laws regidating 
their election have been adopted, former 
usage and practice will be followed.*" 

246. Agreement to Elect — ^An agreement 
that directors shall be elected by a different 
vote than that prescribed by the statute, 
which declares a pliuality o£ votes to be 
suffident, is invalid.*** 

247. Closing Books. — A corporation may, 
in accordance with a by-law or resolution 
of the board of directors, close its books 
for a reasonable time before an election 
in order to prepare a Hst of the stockholders 
who are entitled to vote."* But as a 
statutory requirement, that a list of stock- 
holders who are entitled to vote, with the 
number of shares held by them, shall lie 
made out ten days prior to the election of 
directors, is only directory, non-compliance 
therewith does not vitiate the election.*'* 

'" Seventh-Day Baptists, 4 York, 29 (1883). 
'•• Reiss V. Levy, 161 N. Y. Supp. 1{M8 (1916). . 
'"2 Cook on Corporations, |6ll; In re Pantonii. 
Cramp Steel Co., 9 Ont. Law Rep. 3 (1904). 
•"Dowoingir. Potts. 23 N.J. Law, 66 (1851). 
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248. Section by Majority. — If a corpora- 
tion has a fixed capital stock divided into a 
definite number of shares, a majority of all 
the shares is necessary to a vaHd election, 
unless there be some rule established by 
charter or statute, to the contrary.*'* 
But if the majority is composed by the 
votes of persons holding stock which the 
corporation had no authority to issue, 
it is not legal, and no election has been 
effected."* A majority of the stock- 
holders may elect themselves directors and 
control the corporation.*" 

If a statute provides that a corporation 
may be dissolved with the assent of three- 
quarters of the stock represented at the 
meeting, and the articles of incorporation 
provide that it may be dissolved with the 
assent of two-thirds of the capital stock 
represented at a general meeting, the 
election of liquidators chosen by all the 
stockholders present at a meeting is valid. 



• HaskeU v. Read, 68 Neb. 107 (1903). 
" Cooke V. Marshall, 196 Pa. 200 (1900). 

" White 0. Snell, 35 Utah, 434 (1909). . 
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even if they were not chosen by three- 
quarters of the entire stock. ^'* 

249. Election by Minority. — "The prin- 
ciple which runs through all [the cases] 
and is founded on common sense as well 
as supported by authority, is that a majority 
of the legal voters who choose to vote 
always constitute an election. It has 
been bolden that when a majority expressly 
dissent, but do not vote, the election by 
the minority is good."*' 

250. Issue at New Stock. — If new shares 
are issued the directors must give all stock- 
holders a fair opportunity to subscribe 
for their due proportion of them, before 
they can be sold or allotted to others. 
To sell them to the friends of the directors, 
and especially at less than a fair price 
to enable them to control the election, 
is a fraud, and the holders of such stock 
may be restrained from voting it, and also 
the directors from receiving the votes if 

'*>Dreifus tr. Colonial Bank & Trust Co., 123 
La. 61 (1909). 

"' First Parish of Roxbury v. Steams, 138 Mass, 
148 (1838). 
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they have been cast."" Still stronger is 
the case against directors who issue new 
stock on the verge of an dection and for 
the sole purpose of carrying it, and especially 
when they represent and own only a minority 
of the stock."' 

If stock has been issued more than a 
year without any action to test its validity, 
the court will restrain directors who seek to 
gain control at an approaching election by 
having declared void the stock thus issued.'** 

251. Meaning of "Number" of Directors 
to be Elected. — A code providing that "the 
number of directors may, by a majority 
of the stockholders of the corporation, be 
increased or diminished to any number 
not less than three," means a majority in 
interest of the stockholders, and not a 
majority in number only.'*' 

252. Election of Directors. — ^The failtire 

iM ^ay V. American Glucose Co., 60 N. J. Eq. 
263 (1900). 

"" Fraser v. Whalley, 2 Hem. & M. 10 (IS64). 

"" HaU V. Lay. 27 N. Y. Misc. 602 (1899). 

*^' Bank of Los Banos v. Jordan, 167 Cal. 327 
(19H). 
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to choose a full board of directors, because 
of a tie vote on some of the candidates, 
will not vitiate the election of those who 
received a clear plurality of the votes cast. 
The vacancies thus caused may be filled 
at a future meeting on due notice.*" 

253. Fillii^ Vacancies in Board.— When 
vacancies in the board occur, charter or 
statute usually provides how they shall 
be filled. Ordinarily directors can fill a 
vacancy, but can they do so when their 
number has been reduced below a quorum ? 
It has been held that they cannot, and 
if they do so, stockholders cannot, at a 
special meeting, ratify their action."* It 
has also been held that when directors 
have been reduced by death below the 
minimum number prescribed by charter, 
and there is a provision therein, or in the 



'"Commonwealth v. Parrish, 3 Kulp (Pa.), 220 
(1885). 

"•Moses V. Tompkins, 84 Ala. 613. 619 (1888); 
People V. Albany & Susquehanna R. Co., 55 Barb. 
344 (1869); State v. Smith, 48 Vt. 266 (1876). See 
Matter of Union Ins. Co., 22 Wend. 591 (1S40). 
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by-laws, for filling the vacancies, the 
stodcholders may fill them.** 

254. CrMting Vacancies. — ^Again, when 
the election <A diiectors is l^al, the adop- 
tion at a subsequent stoddiolders' meeting 
of a resolutioD undertaking to create vacan- 
cies by resolving that the previous election 
was illegal, is ineffectual,*" 

255. Pmchase and Use of Stock by 
D ir ect o rs. — "Ccoporate directors cannot 
manipulate the property of which they 
have control in a trust relation, primarily 
with the intent to secure a majority of the 
stock or of directors in any particular 
interest This is not a foir exerdse in 
good faith of the power with whidi they 
are clothed. This is especially true whai 
they issue stock for the express purpose of 
retaining in power the very persons who 
authorite the issue, and who are therefore 
distinctly benefited to the disadvant^e of 
another and substantial part of their stock- 



«• SylvanU & Giiard R. Co. t . Hoge, 129 Ga. 
73* (1MI7). 
••' a*rk ». wad, 85 Vt 212 (1911). 
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holders."** And where they do issue 
stock primarily to cany an election, a 
court may set aside the issue and also -the 
election."* 

Likewise should the officers and directors 
of a corporation, which has acquired some 
of its own stock by the purchase of all the 
stock of another corporation owning it, 
attempt to vote on the shares thus acquired 
for the purpose of electing directors, they 
may be enjoined at the instance of a stock- 
holder.™ 

256. Election of Ineligible Officer.— If a 
director who has been declared elected is 
ineligible, the one who obtained the next 

"' EUiott u. Baker, 194 Mass. 518 (1907); Traskr. 
Chase, 107 Me. 137 (1910); Luther v. C. J. Luther 
Co., 118 Wis. 112 (1903); Essex r. Essex, 141 Mich. 
200 (1905); Way r. American Glucose Co., 60 N. J 
Eq.,263 (1900): Goodin v. Cincinnati & W, Canal 
Co., 118 Ohio St. 169 (1868); Farmers' Loan & 
Trust Co. tr. New York & Northern R, Co., 150 N. Y. 
410 (1S96); Punt v. Symons Corporation, 2 Ch. 
Div. 506 (1903). 

'"•Lutherir. C.J.LutherCo.,118Wis. 112(1903). 

'"' O'Connor v. International Silver Co., 68 N, J. 
Eq. 67 (1904). 
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'Vote was nDprnper, and (fid out oiaUsige 
it, cannot afterwaids ccHnpIauL"* 

Likewise a stockhoidex' ^o, knuwing the 
objection to the legaiity of oertain vote, 
attends tlie meeting at irtdch the TObes 
are decided to be legal, acquiesces in the 
dedsion of the canvassers, and votes at the 
electicm, cannot aft oTva rd qu^stiDn the 
title to "the officers elected on the g r oun d 
of illegality.'™ 

If the directors declared ^ected are 
ineligible because they did not prodoce 
the stock books at the election, the coort 
will not always declare elected those who 
received a minority of the votes, bat will 
order a new election if there was no impnq)er 
motive in disregarding the statute."* 

2SS. When Electian win not be Set Aside. 
— ^An ejection win not be set asde if, after 
throwing out the invalid votes, the c^icers 
declared elected would stiQ have a valid 



*** In re Uiuted Towds BnSdiDg & Loan Associa* 

fk«. 79 N. J, Law, 31, 33 (1909). 

"• State V. Lehre. 7 Ridi. Law (S. C). 2M, 323 
(1854). 

" Stratford *. Mallory, 70 N. J. Uw, 294 (1904). 
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majority of the votes cast.'*' Nor will a 
new election be ordered if, after rejecting 
all the invalid votes and admitting the 
rejected ones, the directors declared elected 
had a majority of the votes.**" 

259. Mode of Application to Set Aeide 
an Election. — Only the party aggrieved in 
the notice of application to set aside the 
Section is entitled to be heard; a notice, 
therrfore, given by one as attorney for 
A. B. and others is effective only for A, B."* 
The applicant must also show that he has 
been injured by the declared result, that 
had the illegally excluded votes been offered, 

"People V. TuthiU, 31 N. Y. 550 <1864); Ex 
^rte Murphy, 7 Cow. 153(1827); Ei^fteDesdoity, 
1 Wend. 98 (1828); First Pariah of Rosbuiy v. 
Stearns, 38 Mass. 148 (1838); Wardens of Christ 
Church V. Pope, 74 Mass. 140 (1857); Kimball v. 
New England Co., 69 N. H. 485 (1899); Conant v. 
Millaudon, S La. Ann. 542 (1850); Craig v. First 
Pres. Church, 88 Pa. 426 (1878); In Matter of St. 
Lawrence Steamboat Co., 44 N. J. Law, 529 (1882). 

•"McNeeley v. Woodruff. 13 N. J. Law, 352 
(1833); Ex parte Desdoity, 1 Wend. 98 (1838). 

*" In Matter of Election of Directors of the 
Mohawk & Hudson R. Co., 19 Wend. 135 (1838). 
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or the illegally received votes been excluded, 
the result of the election would have been 
different.*** 

260. Effect of Slow Legal Proceedings. — 
Suppose, after proceedings have been begun 
to set aside an election, the courts have 
moved so slowly that before they have 
determined matters, the time has expired 
for the directors or trustees to serve who 
should have served, what shall be done? 
Ilie pleadings shoidd be amended as far 
as necessary to enable those who can, of 
the properly chosen board, to qualify and 
serve if all cannot do so. In other words, 
the coiuis will do whatever they can to 
render justice in such cases. •*• 

261. Election Cannot be Attacked Col- 
Uttertdlj. — If directors are irregularly chosen, 

"•Matter of Annual Election of Empire State 
Sup. Lodge. 53 N. Y. Misc. 3M (1907); Ex parte 
Murphy, 7 Cow. 153 (1827); People v. Thornton, 
25 Hun, 456(1881); Matter of Long Island R. Co., 
19 Wend. 37(1837); Matter of Argus Co., 138 N.Y. 
557 (1893): Waterbury p. Merchants Union Ek. Co., 
SO Barb. 157 (1867). 

"•Pope p. Whitridge, 110 Md. 468 (1909). 
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the legality of their election cannot be 
brought collaterally in question, but only 
in proceedings for the express purpose of 
deciding the matter."^' This is the general 
rule. Yet there is a tendency to disregard 
it, for on several occasions the titles of 
directors to their offices have been tried 
in collateral proceedings. 

262. Election by Receiver. — A receiver 
may be appointed by the court to hold an 
election when such a course would be 
manifestly for the interests of all the stock- 
holders. Thus, if the property of a cor- 
poration is held by fraudulent possession, 
a receiver may be appointed who may 
conduct the election of officers for its 
future maiiagement.*^ A court may direct 
a receiver holding stock as an asset to 
vote thereon at an election.'* 

"' Hughes p. Parker, 20 N. H. 58 (1849) ; Jones v. 
Bonanza Min. & Mill Co., 32 Utah. 440 (1907); 
2 Cook on Corporations, % 713. 

"'King V. Barnes, 51 Hun, 550 (1889), afiirmed 
113 N.y. 655. 

•"American Investment Co. v. Yost. 25 Abb. 
N. C. 274 (1890). 
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263. When Court can Hold an Election. 
— Sometimes it is needful for a meeting 
of the stockholders to be held by order 
of the court under the direction of one of 
its officers. Thus the directors of a cor- 
poration, in order to maintain control, 
intentionally refused to give notice of the 
annual meeting and changed the by-laws 
to enable them to carry out their purpose 
more effectually. They also obtained an 
injunction from holding the meeting or 
any substitute. The stockholders who were 
opposed to these proceedir^ filed a bill 
praying for the holding of a meeting on 
due notice, to be conducted by a master 
in chancery. The coiui;, finding that a 
fair meeting could not be held by the 
directors, appointed a master in chancery 
to hold the meetii^.*" 

Indeed, a cotirt is justified in holding an 
election whenever it cannot be justly and 
fairly held by the stockholders, and, unless 
it is controlled by the court, disorder and 
violence will occur,"' These facts must be 

"n Bartlett ». Gates, 118 Fed. 6 (1902). 

•" Deal V. Erie Coal & Coke Co., 246 Pa. S52 
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established in a proper proceeding, usually 
a bill in equity praying for an injunction 
against holding the meeting in the ordinary 
manner, and that it be held under the 
order of the coiui;. The meeting is con- 
ducted by a master who is the txmrt's 
officer,*** If an election is held by a 
minority who were not served with the 
injunction, in defiance of the court, it is 
void.'" 

Lastly, if trustees cannot agree on the 
way of votii^ the stock entrusted to them, 
the courts may direct them."* In Illinois, 
however, the cotuts do not possess such 
authority, but if a trustee does not vote, 
he may be removed.'* 

I 264. Election mthout Notice. — If a cor- 
poration is restrained by law from holding 

■ (1914); Timis v. Hestonville, etc., R., 149 Ru 70 
(1892); Commonwealth b. Phila. & Reading R. Co., 
3 Pa. Dist. lis (1893). See Bache v. Central 
Leather Co., 78 N. J. Eq. 484 (19H). 
™76id. 

" Wanneker v. Hitchcock, 38 Fed. 383 (1889), 
•» Mannhardt v. III. Staats Zeitung Co., 90 lU. 
App. 315 (1899). 
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an annual meeting at the hcmr and day 
fixed by charter, and a small number ctf 
the stockholders, without the knowledge 
of the others, meet, organize and adjourn 
until the next day, at which time they 
hold an election without notice to the 
others who could have been easily notified, 
the election is unfair and invalid."* 

"» State p. BonneU. 35 Ohio St. 10 (1878). 
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CHAPTER XIII. 
By-Laws. 

265. Cannot Repeal a Statute.— Through- 
out this work we have treated of by-laws, 
and it has been remarked that a by-law 
which is contrary to charter or statute 
cannot be adopted; and any attempt to 
alter or abridge either in this manner is 
futile."" Thus, if a charter provides that 
liie annual meetings for the Section of 
directors shall be held by the stockholders, 
the directors cannot by a by-law so change 
the time of holding the annual election as 
will continue themselves in office more than 
a year against the wishes of the holders 
of a majority of the stock.*" Likewise, a 
by-law which requires four-fifths of the 
stock of a company to be represented in 

*" Damn v. Hoff, 99 Md. 491. JOO (1504). 
•" EUdns V. Camden & Atlantic R. Co., 36 N. J. 
Eq. 467 (1883). 
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order to constitute a quorum, must be 
subordmated to the statute providing for 
the annual election of directors.'" A 
by-law cannot be used to defeat the plain 
intent of the legislature. 

In the way of another example, a cor- 
poration may adopt a by-law providing 
that more than a majority of the stock 
issued and outstanding shall be necessary 
to constitute a quonun for the general 
transaction of corporate business. But 
it cannot be used for the purpose of over- 
coming a statute prescribing the mode and 
details of holding an annual election.** 

Again, a court may determine whether 
a by-law is inconsistent with the statute 
prescribing how an annual election shall 
be held, and that at such election a majority 
of the stock shall constitute a quorum.**^ 

266. Who can Make By-Laws?— When 
neither charter nor statute confers on the 
directors the power to enact by-laws, it 

•» Lute V. Webster. 249 Pa. 226 (19tS). 
•" Lute V. Webster, 249 Pa. 226 (1915). 
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can be exercised only by the stoddiolders 
at a meeting.*" Should the directors 
attempt to enact them without .proper 
authority they would be void.*** 

267. Ratification — By-laws that have 
been informally adopted may be subse- 
quently ratified. And this may be proved 
by the usage and acts of the corporation.*** 

268. Provisions of By-Laws. — ^A by-law 
which provides for an annual meeting of a 
corporation to choose its officers does not 
restrict the business that may be transacted 
at the meeting to their election.'** Nor 
can the act under which a corporation is 
organized and defining the qualifications of 
its members to vote for its officers, be 
further qualified by by-law.*" And a 

•" Morton Gravel Road Co. p. Wysong, 51 lod. 12 
(1875); Hughes tp. Wis. Odd Fellows' Mut. Lif. Ins. 
■ Co.. 98 Wis. 292 (1898). 

*" Carroll v. Mullanphy Sav. Bank, 8 Mo. App. 
253 (1880). 

•"Lockwood V. Mechanics' Nat. Bank, 9 R. I. 
335 (1869); Perkin v. Cutlers' Co., 2 SeL N. P. 
(lathed.) 1183 (1765). 

** Warner e. Mower, 1 1 Vt. 392 (1839). 

"• Pec^le V. Phillips, 1 Denio (N. Y.), 398 (1845). 
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by-law providing and authorizing any stock- 
holder to challenge votes, and endowing the 
inspector to require the person whose vote 
is challenged to make answer under oath 
concerning the matters set up in the chal- 
lenge, or lose his vote, is void,**^ But it is 
proper to provide by by-law that the presi- 
dent of a corporation shall appoint inspectors 
of election, and that ballots on which are 
written anything except the names of 
candidates shall not be counted.'** Further- 
more, should a by-law require a majority 
ctf the stock to be represented at a stock- 
holders' meeting before any business can 
be transacted, a meeting containing less 
than a majority representation cannot elect 
officers."* 

269. Amendments. — ^The by-law of a 
society requiring a two-thirds vote of the 
members present to alter or amend its . 

"' People P. Kip, 4 Cow. (N. Y.) 382 (1822). 

"'Commonwealth v. Woelper, 3 Serg. & Rawie 
(Pa.), 31 (1817). 

"' Ellsworth Woolen Mfg. Co. v. Faunce. 79 Me. 
440 (1887). But see Castner v. Twitchcll-Champlin 
Co., 91 Me. 524 (1898). 
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laws is inoperative and may be repealed 
by a majority vote at any regular meeting. 
The court in establishing this rule said: 
"The power of the society, derived from 
its charter and the laws under which it was 
organized to enact by-laws is continuous, 
residing in all regular meetings of the 
society so long as it exists. Any meeting 
could, by a majority vote, modify or repeal 
the law of a previous meeting, and no 
meeting could bind a subsequent one by 
irrepealable acts or rules of procedure. 
The power to enact is a power to repeal; 
and a by-law, requiring a two-thirds vote 
of members present to alter or amend the 
laws oi the society, may itself be altered, 
amended or repealed by the same power 
whidi enacted it."''" 

Should a by-law provide that the com- 
pany's diarter can be amended only at a 
regular meeting, the notice of which shall 
specify the proposed action, a by-law can 

"• Richardson ir. Union Cong. Society, 58 N. H. 
187, 189 (1877): Coinmorwealth v. Mayor of Lan- 
caster, 5 Watts (Pa.), 152, 155 (1836); Wardens of 
Christ Church v. Pope, 74 Mass, 140. 142 (1857). 
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be amended in no other way. No usage 
or custom will set aside this positive require- 
ment.'" Should a by-law provide that 
the company's charter "may be amended 
by a v6te of two-thirds at any regular or 
special meeting of the company," a majority 
of those present, though a minority of the 
stockholders, may amend the charter.*" 
This may seem doubtful law until the well 
known common law rule is recalled, "Uiat 
such of the shareholders as actually as- 
semble at a properly convened meeting, 
although a minority of the whole number 
and representing only a minority of the 
stock, constitute a quorum for the trans- 
action of business and may express the 
corporate will, and the body will be bound 
by their acts."'" Of course this rule may 
be changed by a statutory requirement. 

•" Mutual Fire Ins. Co. v. Farqubar, 86 Md. 668 
(1898). 

"• Green 0. Felton, 43 Ind. App. 675, 585 (1908). 

•" Ibid., citing MorriU v. Little Falls Mfg. Co., 53 
Minn. 371 (1893); Everett v. Smith, 22 Minn. 53 
(1875); Field p. Field.9Wend. 395 (1832); Brownr. 
Pacific Mail Steamship Co., 5 Blatchf. 525 (1867). 
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270. When Ameadmeats do not Affect 
Members. — Whenever the by-laws provide 
how they may be amended, a member is 
not ailected by a change made in any 
other way.^*' Therefore if a by-law requires 
notice to members of amendments, they are 
not bound by action taken under an amend- 
ment of which they have had no notice.*'' 

271. By-Law Shortening Term of Office. 
— Can a by-law be passed affecting the 
term of offic« of a director, especially in the 
way of shortening it? Thus a corporation 
at a special meeting called for that purpose 
amended its by-laws, increasing the number 
of directors, altering the date of the annual 
meeting, and at the same special meeting 
elected the additional number of directors. 
It may be questioned whether those pre- 
viously elected for one year could have 



*" Corley v. Travelers' Protective Association, 105 
Fed. 854 (1900); Mutual A. & I. Society v. Monti. 
59 N. J. Law, 341 (1896). 

"* Metropolitan Safety Fund, etc.. Association v. 
Windover, 137 111. 417 (1891); Northwestern Life, 
etc., Co. V. Erlenkoetter, 90 111. App. 99 (1900). 
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had their term shortened in this manner.'" 
The question is one of statutory construc- 
tion. But ministerial officers of a corpora- 
tion, who are not holding for fixed terms by 
a statute or charter, may be removed by 
the body that chose them, for proper cause, 
unless prevented by an agreement with 
them.*" 

272. When Usage has Farce of By-Law. — 
A custom or usage long continued and 
invariably pursued has the force of a by-law 
if not repugnant to charter or statute.*** 
Like a by-law it may be annulled or altered 
by the mode and in the manner proper to 
be taken by the corporation for that pur- 
pose, or it will be held by the courts to be 

«• Gold Bluft Min. & Lumber Co. t. Whittock, 75 
Conn. 669 (1903). 
»"/b re Griffing Iron Co., 63 N. J. Law, 168 

(1898). 

"' Mirtual Fire Ins. Co, v. Parquhar, 86 Md. 668. 
673 (1898), citing Miller v. Eschbach, 43 Md. 1, 7 
(1873); Sampson v. Bowdoinham Steam Mill Cor- 
poration, 36 Me. 78 (1853); Atlantic Fire Ins. Co. t. 
Sanders, 36 N. H. 252 (1858); State v. Conklin, 34 
Wis. 21 (1874); Warner v. Mower, 11 Vt. 385 
(1839). 
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other manoer.**' Hence a call made by a 
resohitioa of the board oi dtrectors cannot 
taJce the place o£ a by-Jaw and is therefore 
mvaHd-** 

275. By-Law I^onding for Majority Vote. 
— ^When a by-law properly adopted by the 
stockholders provides that a majority vote 
at a stoddiolders' meeting shall be binding 
on the corporation, every stockholder will 
be botmd by all acts and proceedings 
within the scope of the power and authority 
conferred by the charter, which shall be 
approved or sanctioned by the vote of a 
majority of the stockholders duly taken 
and ascertained according to law.*** 

27fi, Notice of Change. — The require- 
ment is general that a by-law cannot be 
out due notice, and if this is 
the amendment or alteration, 
nature may be, is invalid. 
K±ors of a company passed a 



Corporation r, Hoge, 64 N. J. Eq. 
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by-law reducing the numbers of a directorate 
from five to three, which was confirmed at an 
adjourned meeting of the stockholders, 
and a new board was elected. As no notice 
however had been given, either- at the 
original or the adjourned meeting, of the 
intention to make any change in the by-law 
the election was invalid.*** 

277. Effect of Presence, but not Voting.— 
If those present, having the right and 
opportunity to vote, refuse to exercise it, 
and witness without objection, the passage 
of a by-law by the usual mode of voting, 
counting and declaring, the objection of an 
insufficient or invalid vote by reason of not 
counting non-voters present, can not after- 
wards be made. By refusing to vote and 
neglecting to make known their presence 
and power to defeat the by-law, they 
virtually sanction the acts of those who 
voted and waived all objection to their 
validity.*** 

"* Christopher o. Noxon, 4 Ont. Rep. 677 (1883). 
•" Richardson v. Unioii Coi^. Society, 58 N. H. 
188 (1877). 
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CHAPTER XrV. 



Sect 1. Mandamus. 

278. Kinds of Remedies. — Three legal or 
equitable remedies are employed in dealing 
with the matters considered in this work. 
A mandamus, which is a command by 
the court requiring things to be done. 
The most common exercise of it is in giving 
directors the offices to which they have been 
elected and been denied possession, A 
qua warranto, which is an inquiry into 
the authority of a person to hold an office, 
and if he is not entitled thereto, of turning 
him out. An injiuiction, which is an exercise 
of the restraining power of the court, as in 
forbidding or restraining the holding of an 
election. 

279. When Mandamus Will be Granted. 
— Courts may grant the writ of mandamus 
to compel officers,'" whose duty it is to 

"' See No. 26. 29. 

.„_,GuogIc 
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call meetmgs, to make the call, should 
they neglect -or refuse to do so.*** Like- 
wise if they refuse to call a meeting for the 
choice of officers, or the adoption of by-laws 
adapted to a reorganized association, which 
is no longer composed of the original incor- 
poratois, or their successors, but of stock- 
holders, the appropriate remedy is 
mandamus.*** 

280. Handfunos to die President — ^A 
mandamtis will also Ue to compel the 
president of a corporation to call a special 
meeting of the board of directors when a 
valid by-law exists requiring the issue of 
the call after the necessary demand has 
been first inade.'^" But it will not lie to 



"'Cummings v. State, 149 Pac. 864 (Okla. 1915), 
citing People v. CumminES, 72 N. Y. 433 (1878); 
McNeely r. Woodruff, 13 N. J. Uw, 3S2 (1833); 
Barrett v. Atwater, 65 Conn. 35S (1895). 

"' Granara v. Italian Catholic Cem. Association, 
218Mass. 387 (1914); McCarthy p. Street Commis- 
sioners, 188 Mass. 338, 340 (1905); Barrett n. 
Atnater, 65 Conn. 355 (1895); People v. Cummings, 
72 N. Y. 433 (1878). 

■'"Cummings v. Wallower, 149 Pac. 864 (1915) 
4S OUa. 
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this common law remedy has been greatly 
improved by statute, especially in New 
York, New Jersey and California. Broad 
powers have been given to the courts to 
review elections and administer substantial 
justice to all parties."' 

282. Who may Complain. — Only a stock- 
holder whose rights have been infringed 
has any right to complain."* Creditors 
cannot do so.*" Nor can a stockholder 
who has participated 'n the fraud,*'' nor 
if he has been neglectful,'" and has subse-! 
quently acquiesced, knowing the facts.*'* 

Sect 3. Injunction. 

283. When it May be Granted. — ^An 

applicant has the right to an injunction 

Strong Petitioner, 37 Mass. 484 (1836); Ellis v. 
County Com. of Bristol, 68 Mass. 370 (1854); Con- 
line. Aldrich, 9S Mass. 557 (1868). 

"* 2 Cook on Corporations, § 617. 

"■ Matter of Syracuse, Chenango & N. Y. R. Co., 
91 N. H. (1883). 

■" 2 Cook on CorpoiBtions, { 620. 

•"Wiltzt. Peters. 4 La. Ann. 339 (1849). 

"• Jones V. Bonania Min. & Mill Co., 32 Utah, 
440 (1907). 

'"Ibid. 

0. ...Google 
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restraining the holder of his stodc from 
voting it if the danger can be shown, by 
facts or drctunstances, of injury to the 
applicant's property, inadequacy of legal 
remedy, or other pressing or serious emer- 
gency, or other special ground of jurisdic- 
tion. *'^ Likewise a stockholder may main- 
tain a suit to enjoin the holder of shares 
in excess of the amount authorized, from 
voting them in prejudice of his rights and 
to procure their cancelation. '** So, also, 
a trustee who holds the stock of a foreign 
corporation for delivery to an option pur- 
chaser, who has not exercised his option, 
can be enjoined from attempting to vote 
the stock after the option has expired."' 
A minority stockholder may also enjoin 
the voting of stock held by his rampany in 
another when the object of such action is 
to destroy competition, although the owner- 

•"McHenry o. Jewett, 26 Hun, M3 (1882), 
reversed 90 N. Y. S8; Ayer v. Seymour, S N. Y. 
Supp. 650. 655 (1889). 

'" Haskell e. Read. 68 N. H. 107 (1903). 

'o Butler v. Standard Milk Flow Co., 146 N. Y. 
App. Div. 735 (1911). ■ 
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ship of EDch stodk in a rival coaqmiy may 
be valid.*** And an nnr^stered owner 
of stock may Tnamtain a taU in equity to 
enjoin the iUe^al voting by fais ccnnpany 
of the stodc it owns in another.*** 

284. Application of lojimction to Inspec- 
tocs of Electioa. — ^An injunction by which 
inspectors of election in a coiporaticm are 
commanded to de^st and refrain 'from 
boldiag any dection of diiectcns or from 
recdviog and canvassing any votes is 
entirely void.*** Likewise an injunction 
prohibiting an individual from acting as 
preadent of a corporation.**' But an 
injunction requirit^ inspectors, and their 
successors to desist and from thus serving, 
and from holding an election for directors 
until further order of the court is proper,'" 

"* Bigelow V. Calumet & Hecia Mining Co., 155 
Fed 869 (1907). This decision rests on a statute, 
and the bill was dismissed on 6nal bearing, 167 
Fed. 704. 

"* O'Connor v. Intentadonal Silver Co., 68 N, J. 
Eq. 680 (1905). 

*» People p. Albany & Susquehanna R., 55 Barb. 
144 (1869). 

*"Ibid. 
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M#«ioe-— The practice of procn rii ig an 
iiijiincLiuii and aervint: it. after Haa mecthg 
iia ttsjieniblci:: should bt- toterased cnh* in 
i,a.-<- wlira-r the lipht to it is desriy 

tIdilllijNitcd •"" 

ilK>. WbsD igjimctiaD is aot la ^(«|^ 
H«lB«ily. -The prancinj; of an kijuB taon 
(itLi! i.i.' BinKimcmeni o:" a recfiver -are'iiOt 
Ik- [''•■'ItT remedies tti correct the lU^al 
fciwLti.'!. o\ directors.'*" Kor csn -stBCfc- 
iic^diT' Lk atjumed from \T3ttnp on lie 
VRiuiid ijia: liif persons for -whoin Ussj- 
iiuiy vuLi- iiia\- pu^biy abase tiaea tmst.*" 

"■■ Jlauur o! Koc-liester Bist, Td, Do.. -iO Bun, 

■■■" U.ii^w !■. Ma,u^ Ktal Estate Cc, 93 "Me, 3» 
"' Lui-ii; J'. MUlik-a), LJy J^ed. £16, 833 (WOS). 
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CHAPTER XV. 
Minutes. 

287. Duty to Keep Them.— "It is the 
duty of a corporation to keep a record of 
the minutes of the meetings of its stock- 
holders and directors. Such minutes should 
show the date when the meetings were 
field and also who were present."'** 

288. Signing of Minutes.— In practice, 
the minutes of a meeting are commonly 
made up and entered by the secretary 
after the meeting is over, and the chair- 
man signs them afterward, generally at the 
next meeting. There has been much con- 
tention whether a resolution passed at a 
meeting, the minutes of which were entered 
and signed after the meeting was over, 
could not, by them, be proved to have been 
passed. This objection has always been 

"■ Ferriss. P. J., Honard v. Strode, 242 Mo, 210, 
230 (1912). 
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overruled, even when the minutes of eadi 
meeting ought in strictness to have been 
signed at the meeting. But the minutes 
are not the only admissible evidence of 
what took place at the meeting; and 
entry in the minutes is not essential to the 
validity of a resolution.'" 

289. Minutes as Evidence. — The minutes 
of a corporation are the best evidence of its 
action. ••* But "there is no principle of 
law or provision of statute under which 
the recorcb of a private corporation Irept 
by its secretary are to be regarded as 
conclusive evidence of the facts therein 
stated."*** Consequently, if the record 
does not show that the proper amount of 
stock was voted as required by law, the 
fact may be shown by extrinsic or parol 
evidence that the proper amount of stock 
was voted.*** Likewise minority stock- 



'" I Lindley on the Law o£ Companies, 433. 

•"Harrison v. Morton, 83 Ind. 456, 475 (1896); 
Dennis v. Joslin Mfg. Co., 19 R. I. 666 (1896). 

•* Middleton v. Arastraville Mining Co., 146 Cal. 
219. 223 (1905). 

•*• Franklin Trust Co. v. Rutherford, etc., Co., 57 
N. J. Eq. 42 (1898). 

0. ...Google 
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holders who attack the record may show 

by parol evidence that the true minutes 
of the meeting were the very opposite of 
that shown by the ofBciaJ record.*'^ 

Again, "in interpreting the action of 
stockholders in passing a resolution, the 
facts and circumstances surrounding them 
may Intimately be looked into."*"* But 
parol evidence of what was said at a stock- 
holders' meeting cannot be introduced to 
change the effect of an unambiguous * 
resolution.*" 

If no minutes of the meeting of a stock 
corporation are kept, parol proof of the 
proceedings may be admitted."'" And 

'" Just V. Idaho Canal & Imp. Co., 16 Idaho, 529 
(1909), citing Gilson Quartz Mining Co. v. Gilson, 
51 Cal. 341 (1875); Holden v. Hoyt, 134 Mass. 184 
(1883). 

"'Zeckendorf p. Steinfeld, 225 U. S. 445, 457 
(1912), citing Canal Co. o. Hill, 82 U. S. 94, 100, 101 
(1872). 

•"Lipsett V. Hassard, 158 Mich. 509 (1909); 
Peterborough Raiboad 0. Wood, 61 N. H. 418 
(1881); Gould v. Norfolk Lead Co., 63 Mass. 338, 
345 (1852). 

"• Merchants & Farmers' Bank v. Harris Lumber 
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the same rule applies to a. voluntary asso- 
ciation/" Lastly, if a statute requires 
the minutes to be signed this need not be 
done at the close of the meetii^, but may 
be done subsequently."* 

290. Who Should Keep Minutes.— The 
secretary of a corporation, or one who is 
acting as secretary, is the proper officer 
to keep the minutes, and the proper person 
by whom their authenticity and correctness 
' may be proved."" 

Co.. 146 S. W. 508 (Ark. ); Birmingham R. ft 

Electric Co. v. Birmingbam Traction Co., 128 Ala. 
110 (1900); Allis 0. Jones, 45 Fed. 148, 149 (1891), 
citing many cases; 2 Cook on Corporations, { 714 
(6th ed.). 

"" Masonic Mutual Benefit Associati(»i r. Serer- 
son, 71 Conn. 719 (1899). 

'»Milesp.Bough,3Q.B. 845(1842); Southamp- 
ton Dock Co. V. Richards, 1 Mann. & Gr. 448 (1840). 

™ Bridges V. Southern Bell Tel. Co., 15 Ga. App. 
291 (1914); Fraternal Relief Association IT, Edwards, 
9 Ga. App. 43, 53 (1910); Lowry Nat. Bank v. 
Fickett, 122 Ga. 489 (1905). 
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Absentees. 

when absentees may object to action of meet- 
ing. 23 

effect of absence from meetings, 51-54, 124, 125 
are not required to take notice of special 

meetings, 69 
effect of presence, but not voting, on a by-law, 

251 



may be closed before an election, 225 
when they are conclusive of ownership of stock, 
167 

263 
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By-Iaws. 

providing for election of officers at fiiced hour, 16 

for calling meeting, 29, 34, 35, 44-46 

cannot override a statute,, 36, 241 

for callir^ special meeting, 64 

providing for inspectors, 79 

providing for quorum, 136 

who can make by-laws, 242 

by-laws informally made may be ratified, 243 

for what by-laws provide, 243, 244 

amendments, 244-247 

when amendments do not affect members, 247 

effect of by-laws shortening term of office, 247 

when usage has force of by-law, 248 

directors cannot juggle- with by-laws, 249 

by-law cannot be superseded by resolution, 249 

effect of by-law providing for majority vote, 250 

by-law cannot be changed without due notice, 

250 
effect of presence, but not voting, on by-law, 25 1 

Casting Vote. 

what is, 112 

president may have one, 104 



Creditor. 

notice to, 60 

how affected by meetings outside the state, 22 



Cumulative Voting. 
a personal right, 209 
to whom it. applies, 209 
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CdmulAtive Voting — (Conlinaed). 

notice to cumulate need not be given, 210 

mode of voting, 210 

motive in voting is not matter of legal inquiry, 

210 
how validity of election is determined, 210 
effect of agreement not to cumulate, 211 
what teller may do with unmarked ballots, 211 
majority of votes cast elects, 212 
election of only part of a board, 212 
authority of those elected, 212 
second election, 213 



Discussion, 

reasonable discussion must be permitted at 
meetings, 108, 109 

Election. 

what is an election, 224 

usage in elections, 224 

agreement to elect, 225 

books may be closed before an election, 225 

election by majority, 226 

election by minority, 227 

when new shares are issued all stockholders 

must have chance to subscribe, 227 
meaning of "number" of directors to be elected, 

228 
election of directors, 228 
mode of filling vacancies in board, 229 
oflScers legally elected cannot afterward be 

declared vacant, 230 
directors cannot manipulate stock of their 

companies to control an election, 230 
effect of electit^! an inedible ofBcer, 231 
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Section— ( Continued) . 

when may a court inquire into the validity of 

an election, 232-234 
when an election will not be set aside, 234 
mode of application to set a^de an election, 235 
what court will do to correct consequences of 

its slow method of procedure, 236 
election cannot be attacked collaterally, 236 
election held by a receiver, 237 
when court can hold an election, 238 
effect of holding an election without notice, 238 

Executor 



See Voting. 



Foreign Corporation. 

how meeting may be called, 43] 

notice to membCTS, 39, 50 

mandamits cannot be granted on request of, 43 

Injunction. 

when it may be granted, 25J 

when inspectors of election may be restrained, 

257 
use of iniunction to restrain holding of meeting, 

258 
when injunction is not the proper remedy, 258 



nature of thetr duties, 72, 79 

who may serve, 75, 77 

when preddent c^ corporation may act as 

inspector, 72-75 
qualifications, 76 
^oiild be sworn, 76 
this is not mandatory, 76 
when corporators may appoint inspectors, 77 
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Inspectors — { Continued). 

when atockholders may choose them, 77 

bow meetii^ may act when none are ^>pointed, 

78 
when meeting must be conducted by inspectors 

one only cannot act, 78 
discretionary power to keep ^Us open, 80, 81 
their power to adjourn a meeting for polling, 81 
re-opening of the polls, 82 
their power to deterniine who can vote, 82 
they cannot decide on genuineness of projcy, 83 
thetf use of substitute stock book, 84 
when vote is not challenged, they must accept 

it. 84 
what may be done when votes are improperly 

rejected, 84 
theycamiotgobehind stock register, 85, 143, 168 
court can do so, S5 

they cannot decide on el^bility of electors, 85 
they may influence voters, 85 
legal effect of their certificate, 85 
votes cast, not declaration in their certificate, 

are decisive _of election, 87 
when they are justified in not acti^, 88 
when they may be restrained by injunction, 257 

Majority. 

meaning of, 194 

who constitute, 106, 194 

their right to vote, 104-106 

statutory majority must be observed, 107 

limitation in power of, 195 

when majority cannot vote to consolidate, 196 

election by, 226 

effect of by-law providing for a majority vote, 

250 
they have the r^ht to rule, 104-106 
statutory majonty must be observed, 107 
See VofMi. 
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Mandamus. 

what is a, 252 

when it win be granted to call meetiM, 39, 2S2 

when it will lie to compel president to do things, 

253, 254 
and when not, 253, 254 
use of an alternative mandamus, 254 
should not be granted on request of a foreiga 
corporation, 43 

Meeting. 

time for holding is not mandatory, 15 

should be held at hour fixed, 15 

and not earlier, 15 

irrt^ularity cannot be cured by reorganzing at 

correct hour, 16 
effect of notice for two meetings at same hour 

and place, 16 
directors cannot change time for holding annual 

meeting, 17 
time, of meeting may be waived, 17 
where meeting must be held, 18, 19 
what meeting may be held outside the state, 

19-26 
when meeting may be held outside for ejecting 

an organizatbn, 26 
where meeting may be held of corporations 

incorporated in several states, 26 
who may call meeting, 28-30 
effect of delay in calhng, 30 
if annual meeting is omitted it may be held 

afterward, 37 
meeting held under waiver of notice is legal, 35 
who may call special meeting, 64 
eSect of departure from notice in action of 

action of meeting may be valid in part and 

invalid in part, 68 
See Mdde of Holding Heeling; Inspectors. 
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Minority SrocKHOLDBRS. 
action by, in holding n 
authority of, to vote, latt 
election by minority, 227 
may attadi minutes to show true record, 260 
when they may call a meeting, 29 

Minor 

cannot give a proxy, 174 

Mode of Holding Meeting. 
mode of holding, 89 
stockholders must act together, 89 
when meeting should be opened, 91 
effect of delay in opening, 91 
meeting may be continued, 92 
remedy for irregular assembling, 92 
effect of failure to hold annual meetii^, 93 
how validity of meeting is determined, 93 
when the offering of resolution may be pre- 
sented, 94 
how chairman may be selected, 94 
mode of voting for him, 95 
who may declare his election, 96 
chairman's duties, 96 
he cannot direct manner of voting, 9 1 , 98 
nor chan^ the rule of attendance, 98 
nor override action of electors, 98- 1 00 
appeals from his rulings, 100-102 
he cannot stop meeting at his own pleasure, 101 
when a stockholder may put a motion, 102 
substitution of ohaimian, 103 
president may have casting vote, 104 
when acts of chairman may be validated by 

stockholders, 104 
majority have right to rule, 104-106 
statutory majority must be observed, 108 
reasonable discussion must be permitted, 108 
what stockholder may say, 109 
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Mode of Hot-ding Meeting — (Continued). 

action of meetu^ must be by vote, 109 

mode of voting, 110 

show of hands, 110 

difRculty in allowing proxies to vote that way, 
110 

call for division in voting, 112 

what is the casting vote, 1 12 

preddent may have one, 104 

^ect of not voting, 1 13 

authority of tellers, 1 13 

count of tellers, 114 

directors cannot postpone a meeting, 115 

meeting may be postponed by agreement, 1 16 

and by order of court, 1 1 6 

action of meeting may be ratified by stock- 
holders, 117 

they may ratify separate action by the directors, 
118 

when corporation is bound by act of the 
meeting, 118 . 

when meeting is organized no party can with- 
draw, 119 

nor hold a second meeting, 120 

effect of withdrawal, 120 

when is a meeting adjourned, 122 

who can adjourn a meeting, 123 

when an adjournment is unlawful, 123 

when a committee may adjourn a meeting, 124 

effect of absence from meeting, 124, 125 

effect of defective notice of meetii^ on 
absentees, 12S 

what may be done at adjourned meeting, 126 

who can call an adjourned meeting to order, 127 

how long may an annual meeting oe adjourned, 
123 

notice of adjourned meeting, 128 

adjournment of meeting of voluntary associa- 
tion, 129, 130 
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action b^ minority stockholders in h 



when election at adjourned meeting is proper, 
action of first meeting may be affirmed in part, 



Minutes. 

duty of cOTporation to keep them, 259 
practice in signii^ them, 259 
minutes as evidence, 260 
when parol proof ot proceedings may be ad- 
mitted, 261 
who should keep them, 262 

NOITCB. 

notice of 6rst meeting, 28 
'■ 'is not mandatory, 28 



what notice of annual meeting must specify, 

32-34 
notice for election of officers, 33 
what notice of special meeting must state, 33, 

34 
when election is valid without notice of meeting, 

35 
publication of notice^ 37 . 
effect of usage in ^ving notice, 37, 47 
who may give notice, 38 
who are not entitled to notice, 39 
notice of regular meetings beside annual ones, 

40-42 
who may call them, 40-42 
when notice need not be given, 42 
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Noticb— ( Cow/iw ued). 

if not given what may be done, 42-44 

notice after abandonment of corporation, 44 

particulars required in notice, 44-46 

should show authority to call meeting, 46 

when notice must be personal, 47 

when presumption esists that notice was 

given, 48 
how record of notice may be shown, 49 
idl stocldiolders must be notified, 49 
notice to foreign stockholder, 50 
effect of not receiving notice, 50, 51 
inability ot stockholder to act on notice, 52 
to whom notice must be sent by English law, S3 
ratification of notice, 56-59, 69 
stockholder cannot complain of lack of notice 

to another, 59 
notice to creditors, 60 
when objection must be made to notice, 61 
difference between notice of special and r^ular 

meetings; 62-64 
nature of notice to different kinds of meetings, 
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Pledgor and Plbixsee. 

must be notified of meeting, 49 
See Voling. 



President. 

when he must call meeting, 35 

where he may act as inspector of elections, 73 

his authority to act as inspector of them, 72-75, 

78 
should he not announce the result of an election, 

or correctly, what may be done, 87 
may have a casting vote, 104 
when a mandamus will lie to compel him to do 

thin^, 253, 254 
See Meeting; Mode of Holding Meetinz, 

Proxy. 

difficulty in allowing proiiy to vote by showof 
hands. 110 

trustee may exercise authority by proxy, 147 

blanks in projty, and how they may be filled, 
181-183 

how and when proxy may be revoked, 183 

revocation of proxy given for valuable con- 
sideration, 184 

war does not revoke it, 185 

proxy may be irrevocable, 185 

when ao agreement not to give proxy is illegal, 
186 



es, 173 

proxy must show his authority, 174 

minor cannot give a proxy, 174 

proxy must observe his instructions, 174 
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Vtoxv— [Continued). 

how written proxy is construed, 17S-I78 
diligence must be used in repudiating action of 

proxy, 178 
presentation of written proxy at meeting, 178 
when proxy may vote by telegraph, 178 
written proxy to which no ballot is attached 

should not be counted as a vote, 178 
when proxy cannot vote, 179 
when proxy may be enjoined, 179 
proxy by testator, 179 
DTOiy by executor, ISO 
See Inspectors. 

Quo Warbanto. 

what is, 252, 254 

who may ocnnpl^n, 2SS 

Quorum, 

what is a quorum, 133, 138 
one person may constitute a quorum, 134 
presumption is that quorum was present, 135 
when majority in interest constitute a quorum, 

135 
when minority in interest may act, 137, 158 
by-laws concemii^ quorum, 136 
stockholder or director personally interested 

may be counted, 137 
members present must be counted, 138-140 
majority quorum be changed by statute, 140 
what is a quorum of directors, 140 
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Stock. 

ownersHip of, 167 

court may go behind books to Bscertain owner- 
ship, 167 
when books are conclusive of ownership, 167 

Stockholder. 

effect of inability to act on notice of meeting, 52 
effect of his death, 52 

cannot complain of lack of notice to another, 59 
must act U^ether, 89 
waiver of notice by stockholder, 92 
when he may put a motion, 102 
what he may say at a meeting, 109 
he may vote in a transaction between corpora- 
tion and himself, 197 
See Mode of Holding Meeting; Quorum; Voting, 



Teller. 

authority of, 113 

what he may do with unmarked ballots, 21 1 

coimt of, when binding, 114 

Testator. 

proxy by, 179 

may impose restrictions on trustee ia voting 

stock, 146 
See Voting. 



Usage. 

in elections, 224 

in giving notice, 37, 47 

when usage has the force of a by-law, 248 



...Cooglc 



a;6 iHDEX. 

VonNG. 

who can vote, 142, 144 

real owner can vote, 142, 144 

only stockholders or proxies can vote, 143 

statutory regulations must be observed, 144 

informal subscriber, 144, 145 

trustee. 145, 207 

testator may impose restrictions on trustee, 146 

trustee may exercise his authority by proxy, 147 

authority of naked trustee to vote, 147 

trustee with whom stock is deposited, 148 

directors with whom stock is deposited, 149 

executor, 149 

foreign executor, 150 

administrator, 151 

corporation cannot vote its own shares, 151 

may vote shares in another corporation, 152 

unless it is a rival company, 153, 205 

how stock owned by a partnership may be 

voted, 154 
how stock of failed stockholder may be voted, 

155 
voting by unlawful holder, 155 
votii^ by husband for wife, 155 
option holder, 155 

Keferred stockholder, 156l 158 
tidholder, 157 
stock dividend holder, 157 
stock voted by direction of the court, 157 
transferor and transferee, 158 
mode of transfer, 160 
length of ownership required before record 

holder can vote, 160 
pledgor and pledgee, 161-164 
when pledgee can vote, 165 
effect of acquiescence by plei^r in pledgee's 

voting, 166 
who can vote or certificate signed in blank, 166 
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Votivg — (Conlintud) 

to whom notice of meetings should be sent in 

cases of pledgors, etc., 166 
evidence of ownerehip of stock, 167 
court may go behind entries in books, 167 
what is a vote, 187 
mode of voting, 187, 188 
what is a ballot, 1S7 
votiM by show of hands, 188 
stockholder need not vote for all electors, 189 
effect of n^lect to vote by ballot, 189 
balloting for one person on ballot containing 

two names, 190 
when ballot should be rejected, 190 
vote may be changed, 191 
when vote cannot De received, 191 
vote by majority in interest, 192 
efiect of disr^arding rule in voting stock, 193 
when stock vote need not be taken, 194 
meaning of majority, 194 
limitation of power of, 195, 196 
when majority cannot vote to consolidate, 196 
stockholder may vote in a transaction between 

corporation and himself, 197 
when objection to a vote must be made, 199 
stockholder's good faith in voting cannot be 

questioned, 200 
how stockholder can vote, ZOO 
payment for stock as an essential for votmg, 20 1 
sale of vote by stockholder is illegal, 201-203 
stockholder is not required to make oath of 

ownership, 203 
what regulations and restrictions a corporation 

can make on voting, 203 
when the right to vote may be suspended, 204 
voting by non-resident owner, 206 . , , . 
when joint owners disagree, vote should be 

rejected, 207 
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VoTWG — (ContiHued). 

stockhalders may agree to vote together, 207, 

223 
Stockholder cannot make legal complaint 

unless he tried to vote, 208 
when stockholders cannot be enjoined from 

voting, 258 
See Inspectors. 

Voting Agreement. 
history of, 214, 215 
what agreements are legal, 215 
old rule is, voting power cannot be separated 

from ownership of stock, 218 
this cannot be done now widiout good reason, 

219 
vendor of stock, to be delivered after election, 

may agree to vote as vendee desires, 221 
legality of agreement to vote to retain persons 

in office, 222 
majority of owners may agree to vote the 

same way, 207, 223 
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PARLIAMENTARY PRACTICE 



INTRODUCTION. 

I. Organization. — The purposes, whatever 
they may be, fcr which a deliberate asaembly 
of any kind is constituted, can only be effected 
by ascertaining the sense or will of the assem- 
bly, in reference to the several subjects iub- 
mitled to it, and by embodying that sense or 
will in an intelligible, authentic, and authori- 
tative form. To do this, it is necessary, in the 
first place, that the assembly should be promptly 
constituted and organized ; and, secondly, that 
it should conduct its proceedings according to 
certain rules, and agreeably to certain forms, 
which experience has shown to be the best 
adapted to the purpose. 

3. Municipal and Corporate Orfanlza- 
tion.— Some deliberative aisemblici, especially 
those which consist of permanently established 
bodies, such as municipal and other corpora- 
tions, are nsoally conitilnted and organised, at 
1 CI . 
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3 PARLIAXENTARY PRACTICE. 

least in part, in virtue of certain legal provis- 
ions ; while others, of an occasional or tem- 
porary character, such as conventions and 
political meetings, constitute and organize 
themselves on their assembling together foi the 
purposes of their appointment. 

3. Temporary Organization. — The most 
usual and convenient mode of organizing a de- 
liberative assembly is the following: — ^The mem- 
bers being assembled together, in the place, 
and at the time appointed for their meeting, 
one of them, addressing himself to the others, 
requests them to come to order ; the members 
thereupon seating themselves, and giving their 
attention to him, he suggests the propriety and 
necessity of their being organized, before pro- 
ceeding to business, and requests the members 
to nominate some person to act as chairman 
of the meeting; a name or names being there- 
upon mentioned, he declares that such a person 
(whose name was first heard by him) is nomi- 
nated for chairman, and puts a question that 
the person so named be requested to take the 
chair. If this question should be decided in 
the negative, another nomination is then to be 
called for, and a question put upon the name 
mentioned (being that of some ot^'^r person) 
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as before, and so on until a choice is effected. 
When a chairman is elected, he takes the chair, 
and proceeds in the same manner to complete 
the organization of the assembly, by the c^-oiee 
of a secretary and such other officers, if any, 
as may be deemed necessary. 

4. Permanent Organization. — An organ- 
ization, thus effected, may be, and frequently 
is, sutEcienC for all the purposes of the meet- 
ing; but if, for any reason, it is desired to 
have a greater number of officers, or to have 
them selected with more deliberation, it is the 
practice to organize temporarily, in the man- 
ner abovementioned, and then to refer the sub- 
ject of a permanent organization, and the se- 
lection of persons to be nominated for the 
leveral offices, to a committee ; upon whose 
report the meeting proceeds to organize itself, 
conformably thereto, or in such other manner 
Bs it thinks proper. 

5, Officers. — The presiding officer is usually 
denominated ^t president, and the recording 
officer the secretary; though sometimes these 
officers are designated, respectively, as the 
ihairman and derk. It is not unusual, be- 
sides a president, to have one or more vice- 
presidents, who talcA the chair, occasionally, in 
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the aboence of the president from the assembly, 
or when he withdraws from the chair to take 
part in the proceedings as a member ; but who, 
at other times, though occupying seats with 
the president, act merely as members. It is 
frequently the case, also, that several persons 
are appointed secretaries, in which case the 
first named is considered as the principal ofR- 
cer. All the officers are, ordinarily, members 
of the assembly J* and, as such, entitled to 
participate in the proceedings; except that the 
presiding officer does not usually engage in the 
debate, and votes only when the assembly is 
equally divided. (See note, p. 145.) 

6. Membership. — In all deliberative as- 
semblies, the members of which are chosen or 
appointed to represent others, it is necessary, 
before proceeding to business, to ascertain who 
are duly elected and returned as members ; in 
order not only that no person may be admitted 
to participate in the proceedings who is not 
regularly authorized to do so, but also that a 

• In l^islaliTc bodies, the clerk is BelJom or never a 
aiember ; tnd, in some, the pre^siding officer is not a 
merober; as, for eiimple, in the Senue of the United 
States, the Senate of New York, and in some othw 
Slate senateii. 
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list of the members may be made for the use 
of the assembly and its officers. 

7. Reports on Membership. — ^The pro- 
per time for this investigation is after the tem- 
porary and before the permanent organization ; 
or, when the assembly is permanently organ- 
ized, in the first instance, before it proceeds to 
the transaction of any other business; and the 
most convenient mode of conducting it is by 
the appointment of a committee to receive and 
report upon the credentials of the members.* 
The same committee may also be charged with 
the investigation of rival claims, where any 
such are presented. 

8. Question of Membership. — When a 
question arises, involving the right of a mem- 
ber to his seat, such member is entitled to be 
heard on the question, and he is then to with- 
draw from the assembly until it is decided; but 
if, by the indulgence of the assembly, he re- 
mains in his place during the discussion, h« 
ought neither to take any further part in it, 
nor to vote when the question is proposed ; it 

* In reportiiig Ihe list of members with proper creden- 
tials, the committee may report the names of contestants 
with recomniieadationi for the action of the assembly, aixl 
thete may be Ibltowed, tnodilied, or rejected. — B. 
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being a fundaraenlal rule of all deliberative as- 
semblies, that those members, whose rights as 
such are not yet set aside, constitute a judi- 
cial tribunal to decide upon the cases of those 
whose rights of membership are called in ques- 
tion.* Care should always be taken, therefore, 
in the selection of the officers, and in the ap- 
pointment of committees, to name only those 
persons whose rights as members are not ob- 
jected to. 

g. Right of Membership. — ^The place 
where an assembly is held, being in its posses- 
sion, and rightfully appropriated to its use, no 
person is entitled to be present therein, but by 
the consent of the assembly; and, conse- 
quently, if any person refuse lo withdraw, 
when ordered lo do so, or conduct himself in 
a disorderly or improper manner, the assem- 
bly may unquestionably employ sufficient force 
to remove such person from the meeting. 

lO. Established Rules. — Every delibera- 
tive assembly, by the mere fact of its being 
assembled and constituted, does thereby neces- 
sarily adopt and become subject to those rules 

* By Ihe federal conslilulion and the constiludon of the 
States, each House acls as a judge of (he elections, re- 
turns and qualiHcattons of ii<i nwn members. — B. 
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and forms of proceeding, without which it 
would be impossible for it to accomplish the 
purposes of its creation. It is perfectly com- 
petent, however, for every such body — and 
where the business is of considerable interest 
and importance, or likely to require some time 
for its accomplishment, it is not unusual — to 
adopt also certain special rules for the regula- 
tion of its proceedings. Where this is the case, 
these latter supersede the ordinary parliamen- 
tary rules, in reference to all points to which 
they relate ; or add to them in those particulars 
in reference to which there is no parliamentary 
rule ; leaving what may be called the common 
parliamentary law in full force in all other re- 
spects. 

II. Rules of Proceeding. — The rules of 
parliamentary proceedings in this country are 
derived from, and essentially the same with, 
those of the British parliament; though, in 
order to adapt these rules to the circumstances 
and wants of our legislative assemblies, they 
have, in some few respects, been changed, — in 
otiiers, differently applied, — and in others, 
again, extended beyond their original inten- 
tion. To these rules, each legislative assembly 
b accustomed to add a code of its own, by 
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which, in conjunction with the former, its pro- 
ceedings are regulated. The mles, thus adopted 
by the several legislative assemblies, having 
been renewed in successive legislatures, — with 
such extensions, modifications and additions 
as have been from time to time thought neces- 
sary, — the result is, that a system of parliamen- 
tary rules has been established in each State, 
difTerent in some particulars from those of every 
other State, but yet founded in and embracing 
all the essential rules of the common parliamen- 
tary law. 

la. Parliamentary Practice in Force. 
— The rules of proceeding, in each Stale, 
being of course best known by the citizens of 
that State, it has sometimes happened, in de- 
liberative assemblies, that the proceedings have 
been conducted not merely according to the 
general parliamentary law, but also in con- 
formity with the peculiar system of the State 
in which the assembly was sitting, or of whose 
citizens it was composed. This, however, is 
erroneous ; as no occasional assembly can ever 
be subject to any other rules than those which 
are of general application, or which it specially 
adopts for its own government; and the rules 
adopted and nractised upon by a legislative 
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assembly do not thereby acquire the character 
of general laws. 

13. Orders, Resolutions and Votes. — 

The judgment, opinion, sense, or will of a 
deliberative assembly is expressed, actording 
to the nature of the subject, either by a reso- 
lution, order, or vote. When it commands, it 
is by an order; but facts, principles, its own 
Opinions or purposes, arc most properly ex- 
pressed in the form of a resolution; the term 
vole may be applied to the result of every ques- 
tion decided by the assembly. In whatever 
form, however, a question is proposed, or by 
whatever name it may be called, the mode of 
proceeding is the same. 

14, Ascertaining the Will of the As- 
sembly. — The judgment or will of any num- 
ber of persons, considered as an aggregate body, 
is that which is evidenced by the consent or 
agreement of the greater number of them ; and 
the only mode by which this can be ascer- 
tained, in reference to any parlicular subject, 
is for some one of them to begin by submitting 
to the others a proposition, expressed in such 
a form of words, that, if assented to by the 
requisite number, it will purport to express the 
judgment or will of the assembly. This Drop- 
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osition will then form a basis for the furthei 
proceedings of the assembly ; to be assented 
to, rejected, or modified, according as it eX' 
presses or not, or may be made to express the 
sense of a majority of the members. The dif- 
ferent proceedings which take place, from the 
first submisdon of a proposition, through all 
the changes it may undergo, until the final 
decision of the assembly upon it, constitute the 
subject of the rules of debate and proceeding 
in deliberative assemblies. 

1$. Motions and Forms of Question, 
— If the proceedings of a deliberative assem- 
bly were confined to the making of propo- 
sitions by the individual members, and their 
acceptance or rejection by the votes of the 
assembly, there would be very little occasion 
for rules in such a body. But this is not the 
case. The functions of the members are not 
limited to giving an affirmative or negative to 
such questions as are proposed to them. When 
a proposition is made, if it be not agreed to or 
rejected at once, the assembly may be unwill- 
ing to consider and act upon it at all \ or it 
may wish to postpone the consideration of the 
subject to a future time ; or it may be willing 
to adopt the proposition with certain mndifica- 
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tions; or, lastly, approving the subject-matter, 
but finding it presented in so crude, i.nperfect, 
or objectionable a form, that it cannot in that 
atate be considered at all, the assembly may 
desire to have the proposition further exam- 
ined and digested before being presented. In 
order to enable the assembly to take whichever 
of the courses above indicated it may think 
proper, and then to dispose of every propo- 
sition in a suitable manner, certain motions 
or forms of question have been invented, 
which are perfectly adapted to the purpose, 
and are in common use in all deliberative as- 
semblies. 

15 a. Object of Meeting. — Rules of pro- 
cedure somewhat differ with the object of 
association. If the association is to be per- 
manent, then its rules of procedure are either 
established by law, or by the association itself, 
at an early meeting. If the association is of 
a temporary character, then as soon as the or- 
ganization is completed the chairman imjuires 
what is the object of the meeting, often using 
the well-known phrase, " What is the further 
pleasure of the meeting?" The meeting may 
be a public one, at which some person offers 
a series of resolutions that have been pre- 
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Viously prepared ; or ff none have been, some 
peison may state the object of the meeting, 
and move the appointment of a committee to 
prepare and report resolutions. — B. 

iSb. Methods of Procedure. — In every 
case, when onn rises to address the chair, the 
ch^iraan responds, calling the speaker by 
name, or, if not knowing it, inquiring of the 
speaker himself for his name. Sometimes the 
speaker on rising will state his name, if he 
thinks it is not known by the chairman, or per- 
haps some one else will announce the name. 
When he has thus obtained the floor and been 
recognized, he may, if having resolutions to 
offer, preface them with an explanation, and 
then move their adoption and immediately 
hand them to the chairman or secretary. In 
legislative bodies all resolutions and other 
papers are sent to the secretary's desk, but in 
temporary bodies it is proper to deliver the 
resolutions to the chairman himself. — B. 

15 c. Resolutions. — When resolutions have 
thus been presented, one of several courses may 
be taken. The chairman may direct the secre- 
tary to read them again, or such a request may 
be made to him ; if so, they are usually read 
again for the better understanding of all pres- 
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ent. When their reading is completed, the 
chairman states that the question is on the 
adoption of the resolutions just read, and, 
pausing for a moment, he adds: "Are you 
ready for the question ?' ' His action does not 
signify that he intends to put the question at 
once. This is simply a formal manner of 
bringing the resolutions before the body for 
consideration. Now, therefore, is the time for 
discussing them, and a discussion o^en follows. 
If the resolutions are important, some one 
usually wishes to say something, or to oifer an 
amendment. But if there is silence, the chair- 
man then puts the question by saying, " As 
many as are in favor of the adoption of the 
resolutions just read will say aye ;" and often 
after the ayes have voted, he says, "As many 
as are of a contrary mind will say no." Then 
he announces the result by saying, if the ayes 
have prevailed, "The resolutions are adopted;" 
or, "The ayes have it, the resolutions are 
adopted." — B. 

i5d.Purpoae of Meeting. — It may be 
that a meeting is called for a well-known pur- 
pose, but no resolutions have been prepared as 
the probable expression of its action. In such 
a case, after a" nraanization has been effected. 
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and the chairman has inquired what is the 
pleasure of ihe meeting, some one rises and, 
either after making a further explanation than 
was made at the outset, or perhaps none at all, 
moves the appointment of a committee to draft 
resolutions expressive of the sense of the meet- 
ing on the subject before it. After the second- 
ing of the motion, the chairman asks, " Are 
you ready for the question?" and if no one 
discusses the motion the question is put and 
the result is announced. — B. 

15 e. Committee on Resolutions, — He 
next inquires, "Of how many shall the com- 
mittee consist ?' ' Sometimes only one number 
is mentioned ; if so, he is governed by the 
seeming will of those present. If more than 
one number is mentioned, he states them all; 
and then asks for a vote on each, beginning 
either with the smallest or the largest number, 
and continuing until a number is determined. 
The next inquiry relates to their manner of 
af^intment. The chairman asks, " How shall 
they be appointed?" and in many cases those 
present say, " By the chair," and if no objec- 
tion is heard to this method, he makes a selec- 
tion. Usually the person who makes the 
motion is appointed first, and thereby becomes 
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chairman. The chair ma^ appoint the commit- 
tee at once, or ask for delay. Not unfrequently 
the work of these meetings is well- arranged 
beforehand, — the selection of a chairman, sec- 
retary and members of committees, — and the 
chairman is merely a part of the machinery, 
and in appointing committees is merely an- 
nouncing names selected by others behind the 
scene.-^B. 

15 f. Naming the Committee. — If, how- 
ever, some persons in the meeting favor the 
other method, "By nomination," then the 
chairman must follow their wishes, unless there 
is a vote on the matter, which is rarely taken. 
In naming members of a committee, no per- 
son, except by unanimous consent, can name 
more than one, and a vote is taken on each 
nomination. When the chairman appoints, 
there is one vote on all the appointees. — B. 

15 g. Committee Reports. — The member 
first nominated or appointed then requests the 
other members to meet him at a designated 
place, or this request may be made through the 
chairman. While they are considering what 
to report, the meeting may adjourn "subject 
to the call of the chairman," or remain in 
sessionentertainingitself asbest itcan. When 
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briefly considered. One of these is a body the 
membership of which consists partly of existing 
or continuing members, and new ones. "In 
all cases wherepart of the public body remains, 
and is to be completed by the reception of new 
membeis, it remains as an organized nucleus, 
and in its organized form it receives the new 
members, and then proceeds to the election of 
new officers, if any are to be elected. The old 
nucleus is not dissolved by the incoming ele- 
ments, but these are added to it, and then the 
whole body proceeds to the exercise of all its 
functions."* Thus an ordinance of the com- 
mon council of a city provided that the clerk 
and his assistant should continue in office until 
the organization of the new council and until 
their successors should be duly elected. At the 
organization of the new council there were pres- 
ent twenty-three members whose term did not 
end for a year, among whom was the president. 
The president and clerks were in their usual 
places on the day and at the hour appointed by 
law for organizing the new council. Two 
bodies organized, but it was declared by the 
court that it was the right of the officers above 

* Chief Justice l-owrie in Kerr v. Trego, S7 Pt, 297. 
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mentioned lo organize the council by first call- 
ing the roll of members whose terms had not 
expired, and then requiring the new members 
to present their certificates, that their names 
might also be enrolled. Sucli a mode of pro- 
ceeding, said the court, "has the sanction of 
the common usage of every public body into 
which only a portion of new members is an- 
nually infused. It is the periodical form of 
reorganizing the Select Council [of Phila* 
delphiaj and Senate of the State [of Penn- 
sylvania], and also the form of organizing 
the Senate of the United States on the meet- 
ing of a new Congress, where the vice-presi- 
dent does not appear, and the last president 
pro tern, does ; ' and we understand this cus- 
tom to be uniform throughout the United 
States.' "*— B. 

15 j. Corporate Organization. — Two 
cases of organizing meetings may be given in 
which the courts considered the question 
whether or not proper organizations had been 
effected. In one of these a corporation in New 
Jersey held a stockholders' meeting for the 
purpose of authorizing the .issue of some 

• 57 Pa. Rep., 292. 
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bonds. A by-law provided that five-eighths 
of its stock should be represented at such a 
meeting. The stock was divided into three 
thousand shares) and at the meeting above 
mentioned only fourstockholders were present, 
who represented 469 shares. But the wives of 
two of them owned 2000 shares ; the minutes, 
however, did not show either that they were 
present, or that their husbands were authorized 
to act for them. Notwithstanding this defect 
in the minutes, the proof showed that their 
husbands did present proxies for them and 
voted on their stock. As the proof was com- 
plete, the court declared that the bonds issued 
were valid. In another case a disorder occurred 
at a corporate meeting in which all parties par- 
ticipated. After the disorder had ceased, sev- 
eral of the stockholders withdrew for the pur- 
pose of carrying out a preconceived scheme to 
organize and conduct the meeting in their own 
interests. Their call to withdraw was not 
made to all the stockholders, but only to 
members of their own faction. They organ- 
ized another meeting, but before voting sent 
an invitation to the other stockholders to come 
and vote. Nevertheless, the acts of the meet- 
ing were illegal, and the invitation to the other 

.,.,., Google 
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Stockholders was inefTectual to c 
defects of organization.* — B. 



• ISB Pi. Rep., 476. 

" The violation of parliamenlary law does rot of itself 
mike void tlie proceedings of 1 deliberative body." 
—Pleasants, J., 48 Southwestern Rep., 790. 

If in electing corporate officers no particular mode of 
proceeding is prescribed hy law, and the wishes of the 
corporators have been fairlji expressed, and the election 
has been conducted in good faith, it will not be set aside 
ibr any infornnality in the manner of conducting it. — I 
Paige's Rep., 598. 
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CHAPTER I. 
Of Certain Preliminary Matters. 
i6. Preliminary Matters. — Before enter- 
ing upon the subject of the forms and rules of 
proceeding, in the transaction of business, it 
will be convenient to consider certain matters 
of a preliminary nature, which are more or 
less essential to the regularity, despatch and 
efficiency of the proceedings. 

Section I. Quorum.* 

17. Need of. — In all councils, and other 

collective bodies of the same kind, it is neces- 

• "Tht tena juarum (lilerally, o/ Juiom ) is One of 
the words used in England in the Latin form of the com- 
mis^on to justices of the peace. The part of the docu- 
ment wher^Q the word occurs reads thus : ' We have 
assigned you, and every two or more of yoo, quotum 
aliquem veslrvm. A, B, C, D, etc., UHum tsse volumus, 
— i.e., of whom we will that any one of you, A, B or C, 
etc., sliall be one.' This made it necessary that certain 
individuals, who, in the language of the commission, were 
sa<d to be of the quorum, should be present during the 
trunsactioo of bu^ness." — Blackstone's Commentaries, 
I-. 35a. 
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saiy that a. certain number, called a quorum, 
of the members should meet and be present, 
in order to the transaction of business. This 
regulation has been deemed essential to secure 
fairness of proceeding, and to prevent matters 
from being concluded in a hasty manner, or 
agreed to by so small a number of the members 
as not to command a due and proper respect, 

i8. Number and Howr Fixed. — The num- 
ber necessary to constitute a quorum of any 
assembly may be fixed by law, as is the case 
with most of our legislative assemblies ; or by 
Usage, as in the English House of Commons ;* 
or it may be fixed by the assembly itself; but 
if no rule is established on the subject, in any 
of these ways, a majority of the members com- 
posing the assembly is the requisite number. 

i8 a. Federal Rule.— The Constitution 
of the United States provides that " a majority 
of each [house] shall constitute a quorum to 
do buaness." "In other words," says Mr. 
Justice Brewer, "when a majority are present 
the house is in a position to do business. Its 
capacity to transact business is then established. 
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created by the mere presence of a majority, 
and does not depend upon the. disposition or 
assent or action of any single member or frac- 
tion of the majority present." — [B.] 

18 b. When a Quorum Consists of a 
Majority. — A quorum, unless a specific rule 
bas been established by positive law, consists 
of a majority of the members of the body, and 
a quorum possesses all the powers of all. Fur- 
thermore, a majority of the quorum govern. 
Thus, if a body consists of twelve councilmen, 
seven is the least number that can constitute a 
valid meeting, though the action of four of 
the seven may bind the rest. In other 
words, action by the four binds the twelve, 
-[B.] 

18 c. Quorum of a Voluntary Associa- 
tion. — When a voluntary association composed 
of an indefinite number of members has no 
rule prescribing the number that shall consti- 
tute a quorum, but has been accustomed to 
hold meetings pursuant to notices published in 
the newspapers and to transact its business re- 
gardless of the number in attendance, the 
members attending any meeting constitute a 
quorum. Those who do not attend impliedly 
assent that those who do should by a majority 
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vote transact the business of the association.* 
And when the members attending such a meet- 
ing constitute a quorum, the withdrawal from 
It of a minority does not affect the right of 
those remaining to proceed with the transaction 
of business.t — [B.] 

i8 d. Quorum of Directors With re- 
spect to directors, a majority of a board form a 
quorum, unless a positive regulation exists ; and 
a majority of the quorum determine the action 
of the board. "It has been held that if a 
quorum of the directors of a company meet 
and unite in any determination, the company 
is bound thereby, whether the other directors 
were notified or not. But this view is certainly 
not correct. The shareholders in a corporation 
are entitled not only to the votes of the direc- 
tors, but also to their influence and argument 
in the discussion which leads to the passage of 
their resolutions. While it may not be the 
duty of every director to be present at every 
meeting of the hoard, yet it is certainly the 
intention of the shareholders that every di- 
rector shall have a right to be present at every 
meeting in order to acquire full information 

• 43 New York Sapp,, S52. -f lb. 
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concerning the alTaJTS of the corporation, and 
to give the other directors the benefit of his 
judgment and advice. If meetings could be 
held by a bare quorum, without notifying the 
other directors, the majority might virtually 
exclude the minority from all participation in 
the management of the company. If it appears 
that a meeting of the directors was attended by 
a quorum, it will be presumed, in the absence 
of the contrary, that due notice of the nieetinjf 
'was given to all the directors, and that all 
necessary formalities have been complied with.* 

-p.] 

i8 e. Number Necessary at Meetings 
of Shareholders.— It is not necessary for a 
majority of all the shareholders of a corpora- 
tion to be present at a meeting to render effec- 
tive and binding any resolutions that may be 
passed. Unless there be an express provision 
to the contrary, the rule is that the stockhold- 
ers who actually assemble at a properly con- 
vened meeting constitute a quorum for the 
transaction of business, and a majority of that 
quorum have authority to represent the corpo- 
ration. t—[B.] 

* Moraweti on Private Corporations, SS33. 
t Moraweli on Corporations, I476. 
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i8 f. Force of By-law Fixing Quorum 
of Shareholders. — A by-law providing that 
a quorum shall consist of one-third of the 
stockholders holding at least one-third of the 
shares does not require that one-third of the 
authorized shares of stock be represented, but 
only that those present shall hold one-third of 
the shares actually issued.* — [B.] 

19. Must be Present. — No business can 
regularly be entered upon until a quorum is 
present ; nor can any business be regularly pro- • 
ceeded with when it appears that the members 
present are reduced below that number ; conse- 
quently, the presiding officer ought not to take 
the chair until the proper number is ascertained 
to be present; and if, at any time, in the 
course of the proceedings, notice is taken that 
a quorum is not present, and, upon the mem- 
bers being counted by the presiding officer, 
such appears to be the fact, the assembly must 
be' immediately adjourned. 

19 a, Howr Presence of May be Deter- 
mined. — In determining the presence of a 
majority the Constitution has prescribed no 
method of doing it. As it is silent, Mr. Jus- 

• 50 Ci, Rep., 558. 
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tice Brewer has declared that it is " within the 
competency of the house to prescribe any 
method which shall be reasonably certain to as- 
certain the fact." Consequently Rule XV. of 
the House of Representatives of the fifty-first 
Congress, that " on the demand of any mem- 
ber, or at the suggestion of the speaker, the 
names of members sufhcient to make a quorum 
in the hall of the house who do not vote shall 
be noted by the clerk and recorded in the 
journal, and reported to the speaker with the 
names of the members voting, and be counted 
and announced in determining the presence of 
a quorum to do business," is a constitutional 
mode of ascertaining the presence of a quo- 
nim.=t^[B.] 

Sect. II. Rules and Orders, 
20. Power of Assembly to Provide 
Rules. — Every deliberative assembly, as has 
already been observed, is, by the fact alone of 
its existence, subject to those rules of proceed- 
ing, without which it could not accomplish the 
purposes of its creation. It may also provide 
rules for itself, either in the form of a general 

• United States v. Ballin, 144 U. S. Rep., r. 
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code oUblnfaed befoidund. ttr by die adop- 
tioa, from tiine to dme, daring its sittiDg, of 
socfa special rules as it may find ncctsaiy. 

21. How Amended.— Whoi a code of 
rates a adopted beforehand, it is osoal also to 
provide therein as to the mode in which they 
may be amended, repealed, or dispensed with. 
Where there is oo sach prarisioo, it will be 
competent for the asembly to act at any time, 
and in the usual manner, upon questions of 
amendment or repeal ; but in teference to dis- 
pensing with a rule, or suspending it, in a par- 
ticular case, if there is no express provision on 
the subject, it seems that it can only be done 
by general consent. 

32. How Enforced. — When any of the 
rules, adopted by the assembly, or in force, 
relative to its manner of proceeding, is disre- 
garded or infringed, every member has the. 
right to take notice thereof and to require that 
the presiding officer, or any other whose duty 
it is, shall carry such rule into execution ; and, 
in that case, the rule must be enforced, at once, 
without debate or delay. It is then too late to 
alter, repeal, or suspend the rule ; so long as 
any one member insists upon its execution, it 
must be enforced.- 
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Sect. III. Time of Meeting. 
23. Time of Meeting. — Every assembly, 
which is not likely to finish its business at one 
sitting, will find it convenient to come to some 
order or resolution beforehand, as to the time 
of reassembling, after an adjourament; it being 
generally embarrassing to fix upon the hour for 
this purpose, at the time when the sitting is 
about to close, and in connection with the 
motion to adjourn. 

Sect. IV. Principle of Decision. 

34. Rule of Majority. — The principle, 
upon which the decisions of all aggregate 
bodies, such as councils, corporations, and de- 
liberative assemblies, are made, is that of the 
majority of votes or suffrages ; and this rule 
holds not only in reference to questions and 
subjects which admit only of an affirmative on 
one side and a negative on the other, but also 
in reference to elections in which more tiwui 
two persons may receive the suffrages. 

24 a. A Proposition is Carried by Ma- 
jority of Votes Cast. — Unless there be a 
regulation to the contrary, when a quorum of a 
body is present and its journal properly shows 
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their presence, a proposition is carried by a 
majority of the votes cast. " The exercise of 
law-making power is not stopped by the mere 
silence and inaction of some of the law-makers 
who are present. An abitrary, technical and 
exclusive method of ascertaining whether a 
quorum is present operating to prevent the per- 
formance of official duty and obstruct the busi- 
ness of government is no part of our common 
law."— [B.]* 

25. Rule of Majority Qualified. — But 
this rule may be controlled by a special rule in 
reference to some particular subject or ques- 
tion, by which any less number than a majority 
may be admitted, or any greater number re- 
quired to express the will of the assembly. 
Thus, it is frequently provided, in legislative 
assemblies, that one-third or one-fourth only 
of the members shall be sufficient to require 
the taking of a question by yeas and nays, and, 
on the other hand, that no alteration shall 
take place in any of the rules and orders, with- 
out the consent of at least two-thirds, or even 
a larger number. 

25 a. Rights of Minority of Stock- 
holders. — The rights of a minority at a stock- 
• 63 New Hamp. Rep., 383. 
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at the caprice of a majority, precede the trans- 
action of any business." — [B.]* 

25 b. Rights of Minority of Commit* 
tee. — "As a general rule, it may be stated, 
that not only where the corporate power resides 
in a select body, as a city council, but where it 
has been delegated to a committee or agents, 
then, in the absence of special provisions other- 
wise, a minority of the select body, or of the 
committee or agents, are powerless to bind the 
majority or do any valid act. If all the mem- 
bers of the select body or committee or if all 
of the agents are assembled, or if all have been 
duly notified, and the minority refuse or neglect 
to meet with the others, a majority of those 
present may act, provided those present con- 
stitute a majority of the whole number. In 
other words, in such a case, a major part of the 
whole is necessary to constitute a quorum, and 
a majority of the quorum may act. If the 
major part withdraw so as to leave no quorum, 
the power of the minority to act is, in general, 
considered to cease." — [B.]t 

'iNorlh Dak. Rep., 434, 449. 

t Dillon OD Miuucioal Coipoiations, {183. 
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CHAPTER II. 
Of the OfEicers. 



z6. Officers. — The usual and necessary offi- 
cers of a deliberative assembly a.re those already 
mentioned, namely, si presiding and a record- 
ing officer, both of whom are elected or ap- 
pointed by the assembly itself, and removable 
at its pleasure. These officers are always to 
be elected by absolute majorities, even in those 
Slates in which elections are usually effected by a 
p/uraUty, for the reason that, being removable 
at the pleasure of the assembly, if any number 
short of a majority were to elect, a person elected 
by such less number would not be able to retain 
his office for a luoment ; inasmuch as he might 
be instantly removed therefrom, on a question 
made for that purpose, by the votes of those 
who had voted for other persons on the elec- 
tion ; and it is essential to the due and satis- 
factory performance of the functions of these 
officers that they should possess the confidence 
of the assembly, which they cannot be said to 
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do, unless Ihey have the suffrages of at least a 
majority. 

Sect. I. The Presiding Officer. 

37. Duties of. — The principal duties of 
this officer are the following: — 

To open the sitting, at the time to which the 
assembly is adjourned, by taking the chair and 
calling the members to order ; 

To announce the business before the assem- 
bly in the order in which it is to be acted 
upon ; 

To receive and submit, in the proper man- 
ner, all motions and propositions presented by 
the members ; 

To put to vote all questions, which are regu- 
larly moved, or necessarily arise in the course 
of the proceedings, and to announce the result ; 

To restrain the members, when engaged in 
debate, within the rules of order ; 

To enforce on all occasions the observance 
of order and decorum among the members ; 

To receive all messages and other communi- 
cations and announce them to the assembly ; 

To authenticate, by his signature, when 
necessary, all the acts, orders, and proceedings 
of the assembly ; 
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To inform the assembly, when necessary, or 
when referred to for the purpose, in a point of 
order or practice ; 

To name the members (when directed to do 
so in a particular case, or when it is made a 
part of his general duty by a rule,) who are to 
serve on committees; and, in general, 

To represent and stand for the assembly, de- 
claring its will, and in all things obeying im- 
plicitly its commands. 

28. When the Vice-President Pre- 
sides. — If the assembly is organized by the 
choice of a president and vice-presidents, it is 
the duty of one of the latter to take the chair, 
in case of the absence of the president from 
the assembly, or of his withdrawing from the 
chair for the purpose of participating in the 
proceedings. 

29. Pro Tempore President. — Where 
but one presiding officer is appointed, in the 
first instance, his place can only be supplied, 
in case of his absence, by the appointment of 
a president or chairman pre tempore ; and in 
the choice of this officer, who ought to be 
elected before any other business is done, it is 
the duty of the secretary to conduct the pro- 
ceedings. 
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(jreside unless superseded in some 
recognized parliamentary manner. 

hen He Cannot Adjourn It. — 
. of a corporation cannot adjourn a 
vi' meeting without day against their 
crwise he could prevent the annual 
f directors, and perpetuate in office 
■\y, at his own pleasure, himself and 
r directors.*— [B.] 

:t. II. The Recording Officer. 
Duties of. — The principal duties of 
(fficer consists in taking notes of all the 
eedings, and in making true entries in 
journal of all " the things done and past " 
the assembly; but he is not, in general, re- 
tired to take minutes of "particular men's 
peeches," or to make entries of things merely 
proposed or moved, without coming to a vote. 
He is to enter what is done and past, but not 
what is said or moved. This is the rule in 
legislative assemblies. In others, though the 
spirit of the rule ought to be observed, it is 
generally expected, of the secretary, that his 

* 49 Pacific Rep., 41. 
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ul the acts, orders, and proceedings of the 
assembly. [The clerk may, on motion, enter 
the protest of any member, and his reason 
therefor, against a measure, on the journal. In 
some States this right is secured to members by 
constitutional provision. In 1834 President 
Jackson sent a protest to the Senate against 
some condemnatory resolutions passed against 
him by that body, but it refused to receive his 
protest, declaring that il was a breach of privi- 
lege.-B.] 

33. Custody of Papers, etc. — The clerk is 
also charged with the custody of all the papers 
and documents of every description belonging 
to the assembly, as well as the journal of its pro- 
ceedings, and is to let none of them be taken 
from the table by any member or other person, 
without the leave or order of the assembly. 

34. Secretary Pro Tempore. — When but 
a single secretary or clerk is appointed, his place 
can only be supplied, during his absence, by 
the appointment of some one to Act fro tempore. 
When several persons are appointed, this in- 
convenience is not likely to occur. 

35. When He Should Stand.— The clerk 
should stand while reading or calling the as- 
sembly. 
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CHAPTER IIL 

Of the Rights and Duties of the 
Members. 

36. Equality, — The rights und duties of 
the mcmbcrB of a. deliberative assembly, as re- 
gards one another, are founded in and derived 
from the principle of their absolute equality 
among themselves. Every member, however 
humble he may be, has the same right, with every 
other, to submit his propositions to the assembly, 
, to explain and recommend them in discussion, 
and to have them patiently examined and de- 
liberately decided upon by the assembly; and, 
on the other hand, it is the duty of every one 
so to conduct himself, both in debate and in 
his general deportment in the assembly, as not 
to obstruct any other member in the enjoy- 
ment of his equal rights. The rights and duties 
of the members require to be explained only in 
reference to words spoken in debate (whether 
spoken of a member or otherwise) and to gen- 
eral deportment. The first will be most con- 



...Cooglo 



SIOBIS AND SUTISa OF MEMBERS. 4] 

veniently noticed in the chapter on Debate; 
the other will be considered in this place. 

37. Decorum. — The observance of deco- 
rum by the members of a deliberative assembly 
is not only due to themselves and to one 
another, as gentlemen assembled together to 
deliberate on matters of common importance 
and interest, but is also essential to the regular 
and satisfactory proceeding of such an assembly. 
The rules on this subject, though generally laid 
down with reference to decorum in debate, are 
equally applicable whether the assembly be at 
the time engaged in debate or not ; and, there- 
fore, it may be stated, generaliy, that no mem- 
ber is to disturb another, or the assembly itself, 
by hissing, coughing, or spitting; by speaking 
or whispering to other members ; by standing 
up to the interruption oi' others; by passing 
between the presiding officer and a member 
speaking ; going across the assembly room, or 
walking up and down in it ; taking books or 
papers from the table, or writing there. 

38. Breaches of Decorum. — All these 
breaches of decorum are doubtless aggravated by 
being committed while the assembly is engaged 
in debate, though equally contrary to the rules 
of propriety under any other circumstances. 
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Adults, by one member upon another,— 
threats,— challenges, — affrays, etc., are also 
breaches of decorum, 

39. Wearing of the Hat. — It is also a 
breach of decorum for a member to come Into 
the assembly room with his head covered, or to 
remove from one place to another with his hat 
on, or to put his hat on in coming in or remov- 
ing, or until he has taken his seat; and in 
many assemblies, especially those which consist 
of a small number of members. It is not the 
custom to have the head covered at all. 

40. Proceedings When One is Disor- 
derly. — In all instances of irregular and dis- 
orderly deportment, it is competent for every 
member, and is the special duty of the presid- 
ing officer, to complain to the assembly, or to 
take notice of the offence, and call the atten. 
tion of the assembly to it. When a complaint 
of this kind is made by the presiding officer, he 
is said to name the member offending ; that is, 
he declares to the assembly that such a member, 
calling him by name, is guilty of certain irreg- 
ular or improper conduct. The member who 
is thus charged with an offence against the as- 

r sembly is entitled to be heard in his place in 
exculpation, and is then to withdraw. Being 
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withdrawn, the presiding officer states the of- 
fence committed, and the assembly proceeds to 
consider the degree and amount of punishment 
to be inflicted. The assembly may allow the 
member complained of to remain, when he 
offers to withdraw ; or, on the other hand, it 
may require him to withdraw, if he do not offer 
to do so of his own accord. The proceedmgs 
are similar when the complaint is made by a 
member, except that the offence is stated by 
such member, instead of being stated by the 
presiding officer. 

. 41. When Disorderly Member Should 
Not be Present. — No member ought to be 
oresent in the assembly when any matter or 
business concerning himself is debating j nor, 
if present by the indulgence of -the assembly, 
ought he to vote on any such question. 
Whether the matter in question concern his 
private interest, or relate to his conduct as a 
member, — as for a breach of order, or for mat- 
ter arising in debate, — as soon as it is fairly be- 
fore the assembly the member is to be heard 
in exculpation, and then to withdraw until thr 
matter is settled. If, notwithstanding, a mem- 
ber should remain in the assembly and vote, 
his vote may and ought to be disallowed ; it 
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being contrary, not only to the laws of decency, 
but to the fundamental principle of the social 
compact, that a man should sit and act as a 
judge in his own case. 

43. Punishments. — ^The only punishments 
which can be inflicted upon its members by a 
deliberative assembly of the kind now under 
consideration consist of reprimanding, — ex- 
clusion from the assembly, — a prohibition to 
speak or vote, for a specified time, — and expuU 
sion ; to which are to be added such other forms 
of punishment, as by apology, b^ging pardon, 
etc., as the assembly may see fit to impose, and ■ 
to require the ofiender to submit to, on pain 
of expulsion. 



CHAPTER IV, 

Of the Introduction of Business. 

43. Hovr Business is Set in Motion. — 
The proceedings of a deliberative assembly, in 
reference to any particular subject, are ordi- 
narily set in motion, in the first instance, by 
some one of the members either presenting a 
communication from persons not members, or 
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himself submitting a proposition to the as- 
sembly. 

44. Communications. — Communications 
made to theassembly areoftwo kinds, namely, 
those which are merely for its information in 
matters of fact, and those which contain a re- 
quest for some action on the part of the as- 
sembly, either of a general nature or for the 
benefit of an individual. The latter only, as 
they alone constitute a foundation for future 
proceedings, require to be noticed. 

45. Motions. — Propositions made by mem- 
bers are drawn up and introduced, by motion, 
in the form which they are intended by the 
mover to bear, as orders, resolutions, or votes, 
if they should be adopted by the assembly. 
These propositions, of whatever nature they 
may be, arc usually denominated motions, until 
they are adopted; they then take the name 
which properly belongs to them, 

46. How to Obtain the Floor. — When a 
member has occasion to make any communica- 
tion whatever to the assembly, — whether to 
present a petition or other paper, or to make 
or second a motion of any kind, or merely to 
make a verbal statement, — as well as when one 
desires to address the assembly in debate, he 
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must in the first place, as the expression is, 
"obtain the floor" for the purpose he has in 
view. In order to do this, he must rise in his 
place,* and, standing uncovered, address him- 
self to the presiding oiBcer by his title; the 
latter, on hearing himself thus addressed, calls 
to the member by his name ; and the member 
may then, but not before, proceed with his 
business. 

47. Conflicting Claims to Floor. — If 
two or more members rise and address them- 
selves to the presiding officer at the same time, 
or nearly so, he should give the floor to the 
member whose voice he first heard. If his decis- 
ion should not be satisfactory, any member may 
call it in question, saying that in his opinion 
such a. member (not the one named) was first 
up, and have the sense of the assembly taken 
thereon, as to which of the members should be 
heard. In this case, the question should be 

* In the House of RepresenCatives of Massachusetts, 
where each member's seat is regularly assigned to him, 
and numl)ere<J, it has been found useful, in deciding 
tipon the claims of several competitors for the floor, to 
prefer one who rises in his place to a member who ad- 
dresses the speaker from the area, the passageways, or 
Ae seat of any other membs-'. 



...Google 



OF THE ISTBOD VCTIOIT OP BVSISESS. ^J 

first taken upon the name of the member an- 
nounced by the presiding officer ; and, if this 
question should be decided in the negative, 
then upon the name of the member for whom 
the floor was claimed in opposition to him, 

48. Proceedings on Communications 
from Non-Members. — The mode of pro- 
ceeding upon such communications from per- 
sons not members as are above alluded to may 
be explained by that adopted on the presenta- 
tion of a petition, which may be considered as 
the representative of the whole class to which 
it belongs. 

49. Petition. — A petition, in order to be 
received, should be subscribed by the petitioner 
himself, with his own hand, either by name or 
mark, except in case of inability from sickness, 
or because the petitioner is attending in person ; 
and should be presented or offered, not by the 
petitioner himself, but by some member to 
whom it is intrusted for that purpose. 

50. Statement of Substance of Peti- 
tion. — The member who presents a petition 
should previously have informed himself of its 
contents, so as to be able to state the substance 
of it on offering it to the assembly, and also to 
be prepared to say, if any question should be 
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made, that in his judgment it is couched in 
proper language, and contains nothing inten- 
tionally disrespectful to the assembly, 

51, Mode of Presenting Petition. — 
Being thus prepared, the member rises in his 
place, with the petition in his hand, and in- 
forms the assembly that he has a certain petition, 
stating the substance of it, which he thereupon 
presents or offers to the assembly, and at the 
same time moves (which, however, tnay be 
done by any other member) that it be received ; 
this motion being seconded, the question is put 
whether the assembly will receive the petition 
or not. This is the regular course of proceed- 
ing : but in practice there is seldom any ques- 
made on receiving a petition, the presid- 
ng officer usually taking it for granted that 
:here is no objection to the reception, unless it 
be stated. If, however, any objection is made 
to a petition before it has been otherwise dis- 
posed of, the presiding officer ought to retrace 
his steps and require a motion of reception to 
be regularly made and seconded. 

53. Action on Petition. — If the question 
of reception is determined in the affirmative, the 
petition is brought up to the table bythe mem- 
ber presenting it, and is thei^ read as of course 
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by the clerk. It is then regularly before the as- 
sembly, to be dealt with as it thinks proper; the 
usual course being cither to proceed to consider 
the subject of it immediately, or to assign some 
future time for its consideration, or to order it 
to lie on the table for the examination and 
consideration of the members individually. 

53. Motions and Resolutions. — When- 
ever a member introduces a proposition of his 
own, for the consideration of the assembly, he 
puts it into the form he desires it should have, 
and then moves that it be adopted as the reso- 
lution, order, or vote of the assembly. If this 
proposition so far meets the approbation of 
other members that one of them rises in his 
place and seconds it, it may then be put to the 
question ; and the result, whether affirmative or 
negative, becomes the judgment of the assem- 
bly. 

54. Motion Must be in Writing. — A 
motion must be submitted in writing ; other- 
wise the presiding officer will be justified in re- 
fusing to receive' it ; he may do so, however, 
if he pleases, and is willing to take the trouble 
himself to reduce it to writing. This rule ex- 
tends only to principal motions, which, when 
adopted, become the act and express the sense 

4 
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of the assembly ; but not to subsidiary or inci- 
dental motions,* which merely enable the as- 
sembly to dispose of the former in the manner 
it desires, and which are always in the same 
form. In the case of a motion to amend, 
which is a subsidiary motion, the rule admits of 
an exception, so far as regards the insertion of 
additional words, which, as well as the princi- 
pal motion, must be in writing. 

55. Motion Must be Seconded. — A mo- 
tion must be seconded, that is, approved by 
some one member, at least, expressing his ap- 
proval by rising and saying that he seconds the 
motion ; and if a motion be not seconded, no 
notice whatever is to be taken of it by the pre- 
siding officer ; though, in practice, very many 
motions, particularly those which occur in the 
ordinary routine of business, are admitted 
without being seconded. This rule applies as 
well to subsidiary as principal motions. The 
seconding of a motion seems to be required, 
on the ground that the time of the assembly 
ought not to be taken up by a question which, 
for anything that appears, has no one in its 

• Such as, to adjourn, — lie 00 ihe table,— for the pre- 
vious question, — for postponement, — commitmeni, etc 
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fevor but the mover. There are some apparent 
exceptions to this rule, which will be stated 
hereafter, in those cases in which one member 
alone has the right of instituting or giving di' 
rection to a particular proceeding ; and an ac- 
tual exception is sometimes made by a special 
rule requiring certain motions to be seconded 
by more than one member. 

55 a. When Motion Need Not be Sec- 
onded. — At a meeting of shareholders of an 
English company a motion may be put by the 
chairman that has not been seconded. On one 
occasion Lord Justice James said : " In my 
opinion, if the chairman put the question 
without its having been either proposed or 
seconded by anybody, that would be perfectly 
good."— [B.]* 

56. Statement of Motion by Presiding 
Otficer. — When a motion has been made and 
seconded, it is then to be stated by the presid- 
ing officer to the assembly, and thus becomes 
a question for its decision ; and, until so stated, 
it is not in order for any other motion to be 
made, or for any member to speak of it ; but, 
when moved, seconded, and stated from the 

• Law Rep., 11 Ch. Div., no, 117. 
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chair, a motion is in the possession of the asscm* 
bly, and cannot be withdrawn by the mover 
but by special leave of the assembly, which 
must be obtained by a motion made and sec- 
onded as in other cases. 

56 a. Modification of Previous Rule. — 
This rule has been modified in later practice. 
By the rule of the United States Senate, "any 
motion or resolution may be withdrawn or 
modified by the mover at any time before a de- 
cision, amendment, or ordering of the yeas and 
nays, except a motion to reconsider, which 
shall not be withdrawn without leave of the 
Senate." By the rule of the House, a motion 
"may be withdrawn at any time before a de- 
cision or amendment." But after a motion 
has been amended, or any minor decision has 
been made thereon, it cannot be withdrawn by 
the mover without leave of the majority, ascer- 
tained in the regular manner. — [B.] 

57. When Motion May be Debated. — 
When a motion is regularly before the assem- 
bly, it is the duty of the presiding officer to 
state it, if it be not in writing, ok to cause it 
to be read, if it be, as often as any member 
desires to have it stated or read tor his iufor-, 
mation. 
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58. When Pending Motion Cuts OfF 
Another Motion.— When a motion or prop- 
osition is regularly before the assembly, no other 
motion can be received, unless it be one which 
is previous in its nature to the question under 
consideration, and consequently entitled to 
Uke its place for the time being, and be first 
decided. 

58 a. Proper Action When Presiding 
Officer Refuses to Put Motion. — Some- 
times a presiding officer refuses to put amo- 
tion, either because he thinks it is out of order, 
illegal, or otherwise improper. One of these 
occasions was a meeting held by five trustees, 
at which a motion was made and seconded, but 
not put because the chairman declared that it 
was illegal. It was therefore put by the trustee 
who made the motion, and it received the vote 
of three of the five members, the other two re- 
fusing to vote. This was legal and affective. 
The court remarked, "It is perhaps true that this 
presents a case of failure to pursue the prac- 
tice which ordinarily obtains when persons 
gathered together as a body are acting as a 
body. But it cannot be said that every viola- 
tion of parliamentary usage will annul the 
action of the body guilty of such irregularity- 
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The course of procedure rests largely with the 
discretioa of the majority, provided the course 
adopted affords a reasonable guaranty that the 
sense of the body on the particular measure 
before it has been fairly taken. In large bodies, 
slight deviations from established practice 
might be fatal. But in smaller bodies, — one, for 
instance, composed of five members sitting 
around the same table, each under the eye and 
within reach of the voice of every other mem- 
ber, — a strict observance of all the formalities 
prescribed by parliamentary usages is not nec' 
essary."* — [B.] 



CHAPTER V. 
Of Motions in General. 
59. Subsidiary Motions. — When a propo- 
sition is made to a deliberative assembly for its 
adoption, the proposition may be in such 'a 
form as to be put to the question, and the as- 
sembly may be in such a state as to be willing 

• 66 Northwestern Rep., 234, 243. 
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to come to a decision upon it at once ; and 
Vhen this is the case, nothing more can be 
necessary than to take the votes of the members 
and ascertain the result. But a different state 
of things may and commonly does exist ; the 
assembly may prefer some other course of pro- 
ceeding to an immediate decision of the ques- 
tion in the form in which it is presented j and, 
as it is proper that every parliamentary body 
should have the means of fitly disposing of 
every proposition which may be made to it, 
certain forms of question have from time to 
time been invented, and are now in general use 
for that purpose. These forms of question 
may properly be called subsidiary, in order to 
distinguish them from the principal motion or 
question to which they relate. 

60. Different Kinds of Subsidiary Mo- 
tions. — The different states of mind in which 
a proposition maybe received by adeliberative 
assembly, and the corresponding forms of pro- 
ceeding, or subsidiary motions, to which they 
give rise, in order to ascertain the sense of the 
assembly, are the following; 

J^irsf. The assembly may look upon the 
proposition as useless or inexpedient, and may 
tbeiefore desire to suppress it, either for a time 
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or altogether. The subsidiary motions, for this 
purpose, are the previous question and indefi- 
nite postponement. 

Second. The assembly may be willing to 
entertain and consider a proposition, but not 
at the time when it is made, — either because 
more information is wanted by the members 
individually, or because they desire further 
time for reflection and examination, or because 
the assembly is then occupied with some other 
matter which has more pressing claims upon 
its present attention. The usual motions, 
under such circumstances, are postponement 
to some future day or time, and to lie on the 
table. 

Third. The subject-matter of a proposition 
may be regarded with favor, but the form in 
which it is introduced may be so defective that 
a more careful and deliberate consideration 
than can conveniently be given to \i in the 
assembly itself may be necessary to put it into 
a satisfactory form. In this case, it is most 
proper to refer the proposition to a committee. 

Fourth. The proposition may be acceptable, 
and the form in which it is presented so far 
satisfactory that the assembly may be willing 
to consider and act upon it, with such altera- 
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tions and amendments as may be thought 
proper. The motion adapted to this case is to 
amend. 

61. Other Kinds of Subsidiary Mo- 
tions. — It is not to be supposed that the sub- 
sidiary motions above specified are the only 
ones that hare at any time been adopted or 
used, or that it is not competent fora delibera- 
tive assembly to frame new motions at pleasure ; 
but these are the forms in most common use, 
and are entirely sufficient for all practical pur- 
poses.* Neither is it to be supposed that these 
motions are always applied strictly to the cases 
to which they most appropriately belong; sev- 
eral of them are frequently used to effect pur- 
poses for which others would be more proper. 
These misapplications will be taken notice of 
under the heads of the several motions. 

* It is nsuat, in legislative assemblies, 10 specify ilie 
parlicular motions that are to be used, and the order in 
which thef may be made. Thus, the rule in the House 
of RepreseDtalJTes of Congress is, that " when a question 
is under debate, no motion shall be received but to ad- 
jouin, to lie on the table, for the previous question, to 
postpone to a day ceitain, t'> commit, to amend, to post- 
pone indefinitely, which several motions shall have 
precedence in the (>~'-r in which Ihcy arc arranged." 
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6i a. Parliamentary Usages io Cor- 
porate Meetings. — It cannot be expected 
that corporate meetings will follow parliament- 
ary usages so closely as legislative bodies. In 
a case before Lord Justice Chitty he remarked : 
"It appears to be that meetings of this kind 
are not bound to model all their proceedings 
strictly on the rules of the House of Com- 
nions. They are too complex for the appre- 
hension of ordinary shareholders. ... I think 
the chairman is not to be caught suddenly by 
an.expression of opinion when he, without very 
much experience, on the spur of the moment 
has to come to some conclusion upon some 
proposal before the meeting, and I am prepared 
to hold, and do hold, that he is allowed to ex- 
plain his opinion in a deliberative way." In 
the case in which this opinion was stated, H., 
a proprietor, attended a meeting of the pro- 
prietors, and proposed that, to qualify a person 
for the directory, he must have held shares for 
a specified period. The chairman ruled this 
motion out of order, H. then moved an 
amendment, that the time-period for qualifying 
shareholders to vote for directors be expunged. 
This was seconded, and the chairman was 
about to ask for a vote on the amendment. 
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Then the solicitor of the company told him 
that this could not be done, and that the origi- 
nal resolution must be put, and accepted or 
rejected. The original resolution was then 
passed, H. moving its rejection and voting 
against it. The court decided that the chair- 
man was wrong in refusing to put the amend- 
ment, that H. was under no obligation to con- 
test the ruling or to leave the meeting, but was 
justified in voting against the resolution, and 
that by doing so he had not acquiesed in the 
ruliuK, and was not prevented from taking ac- 
tion to have the proceedings set aside as im- 
proper.— [B.] 



CHAPTER VI. 

Of Motions to Suppress. 

62. Previous Question and Indefinite 
Postponement. — When a proposition is 
moved which It is supposed may be regarded by 
the assembly as useless and inexpedient, and 
which it may therefore be desirous to get rid 
of, such proposition may be suppressed for a 
time by means of the previous question, or al- 

.„..., Google 
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together by a motion for indefinite postpone- 
ment. 

Sect. I. Previous Question. 

63. Use of Previous Question. — The 

original and proper parliamentary use of the 
previous question being, as above stated, the 
suppression of a main question, it seems proper 
to'consider it as one of the subsidiary motions 
for that purpose ; although, in this country, it 
has been perverted to a wholly different use, 
namely, the Suppression of debate. This con- 
sideration, in connection with the difficulty of 
the subject, and the importance of a correct 
understanding of it, makes it proper to devole 
more room to the previous question than needs 
to be given to most of the other subsidiary 
motions. It will first be considered according 
to its original use and intention ; and, after- 
wards, as used in this country, 

64. Origin of Previous Question. — 
There are several motions which give rise 
to questions previous in their nature to other 
questions to which they relate; but the term 
previous has been applied exclusively to a mo- 
tion denominated \ht previous question, which 
has for its object tht s<ippression of a principal 
motion or question This motion was intro- 
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duced into the House of Commons in England 
more than two centuries ago, for the purpose 
of suppressing subjects of a delicate nature re-, 
lating to high personages, or the discussion of 
which might call forth observations of an in- 
jurious tendency. When first made use of, 
the form of motion was, Shall the main question 
be pat t and the effect of a decision of it in the 
negative was to suppress the main question for 
the whole session. The form of it was after- 
wards changed to that which it has at present, 
TiSLtaely, SAall the main question be now put? 
and the effect of a negative decision of it now 
is to suppress the main question for the residue 
of the day only. The operation of this motion 
in suppressing the question to which it is ap- 
plied results from the principle that no further 
consideration or discussion can regularly be 
had of a subject which it has been decided 
shall not be put to the question ; and, there- 
fore, when on the motion of the previous 
question it has been decided that the prin- 
cipal question shall not now be put, that 
question is disposed of for the day, and can- 
not be renewed until the next or some suc- 
ceeding day. This is the purpose for which 
the previous question was originally invented, 
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and for which it is still used in the British par- 
liament. 

. 65. Effect of Deciding Previous Ques- 
tion in the Negative. — But the previous 
question may be decided in the affirmative, as 
well as the negative, that is, that the main 
question shall now be put ; in which case that 
question is to be put immediately, without any 
further debate, and in the form in which it 
then exists. This operation of the previous 
question, when decided affirmatively, has led 
to the use of it for the purpose of suppressing 
debate on a principal question, and coming to 
a vote on it immediately ; and this is ordinarily 
the only object of the previous question as 
made use of in the legislative assemblies of the 
United States.* The operation of a negative 
decision is different in different assemblies j in 
some, as, forexample,in the House of Represen- 
tatives of Congress, it operates to dispose of the 
principal or main question by suppressing or 
removing it from before the house for the day ; 

* Mr. Jefferson (Manual, { xxxiv.) [3 of (he opinion 
that "the uses of Ihe previous qucEition would be as well 
tnswered by other more simple parliaraentaty form?, and 
Iherefore it should uot be favored, bol restricted within 
■s narrow limits as possible." 
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b:it in others, as in the House of Representatives 
of Massachusetts, and in the House of Assembly 
of New York (in the former by usage only, and 
in the latter by a rale), the effect of a negative 
decision of the previous question is to leave the 
main question under debate for the residue of 
the sitting, unless sooner disposed of by taking 
the question, or in some other manner. 

66. In England the previous question is used 
only for suppressing 'a main question; the 
object of the mover is to obtain a decision of it 
in the negative ; and the effect of such a decis- 
ion, though in strictness only to suppress the 
question for the day, is, practically and by 
parliamentary usage, to dispose of the subject 
altogether. In this country the previous ques- 
tion is used chiefly for suppressing debate on a 
main question ; the object of the mover is to 
obtain a decision of it in the affirmative ; and 
the effect of a decision the other way, though 
in some assemblies operating technically to 
suppress the main question for the day only, is, 
in general, merely to suspend the taking of the 
question for that day; either leaving the de- 
bate to go on during the residue of the day, or 
the subject to be renewed on the next or some 
other day. The operation of an afBrmative 
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decision is the same in both countri^, namely, 
theputtingofthc main question immediiitely and 
without further debate, delay, or consideration. 

Sect. II. Indefinite Postponement. 

67. Motion for Indefinite Postpone- 
ment. — In order to suppress a question alto- 
gether, without coming to a direct vote upon 
it, in such a manner that it cannot be renewed, 
the proper motion is for indefinite postpone- 
ment ; that is, a postponement or adjournment 
of the question, without fixing any date for re- 
suming it. The effect of this motion, if decided 
in the affirmative, is to quash the proposition 
entirely j as an indefinite adjournment is equiv- 
alent to a dissolution, or the continuance of a 
suit without day is a discontinuance of it. A 
negative decision has no efiect whatever. 

67 a. When this Motion Cannot be 
Made. — This motion cannot be made while 
any motion except the main question, either 
in its original or amended form, is pending. 
As the merits of the main question are still 
open for consideration on this motion, it is less 
useful for closing debate than a motion " that 
the question lie on the table." The motion to 
indefinitely postpone cannot be amended, — [B.] 
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CHAPTER VII. 
Of Motions to Postpone. 

68. Motions to Postpone and Lay on 
Table. — If the assembly is willing to enter- 
tain and consider a question, but not at the 
time when it is moved, the proper course is 
either to postpone the subject to another day, 
or to order it to lie on the table. 

6g. Postponement to a Future Day. — 
When the members individually want more in- 
formation than they possess at the time a ques- 
tion b moved, or desire further time for reflec' 
tion and examination, the proper motion is to 
postpone the subject to such future day as will 
answer the views of the assembly. 

70. Improper Use of Motion to Post- 
pone. — This motion is sometimes used im- 
properly, to get rid of a proposition altogether, 
as would be done by an indefinite postpone- 
ment. This is effected by fixing upon a day 
which, according to the common course of 
things, will not arrive until after the assembly 
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has been brought to a close. But a motion 
worded in this roanner is precisely equivalent 
to a motion for indefinite postponement, and 
should be so considered and treated. 

70 a. When Motion to Postpone Can 
be Made. — A motion to postpone toacertain 
time can be made during the pendency of a 
motion to amend, commit, or postpone indefi- 
nitely. It is subject to amendment, and the 
previous question may be applied to it without 
affecting any other motion that may be pend- 
ing. The time for postponing must not be be- 
yond the life of that particular legislative body. 
Debate on this motion must he limited to such 
explanations as are needful for the members to 
judge of the propriety of passing it. — [B.] 

71. Motion to Lay Matter on Table. — 
If the assembly has something else before it 
which claims its present attention, and is there* 
fore desirous to postpone a particular proposi- 
tion until that subject is disposed of, such post- 
ponement may be effected by means of a motion 
that the matter in question lie on the table. 
If this motion prevails, the subject so disposed 
of may be taken up at any time afterwards, 
and considered, when it may suit the conveni- 
ence of the assembly. 
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7a. Other Uses of- Motion to Lay on 
Table. — This motion is also sometimes made 
use of for the final disposition of a subject ; 
and it always has that effect, when no motion 
is afterwards made to take it up. 



CHAPTER Vlir. 
Of Motions to Commit. 

73. Motion to Commit. — The third case 
for the use of a subsidiary motion, as already 
stated, occurs when the subject-matter of a 
proposition is regarded with favor, but the 
form in which it is introduced is so defective 
that a more careful and deliberate considera- 
tion is necessary than can conveniently be 
given to it in the assembly itself, in order to 
put it into a satisfactory form. The course of 
proceeding then is to refer the subject to a 
committee, which is called a commitment, or, 
if the subject has already been in the hands of 
a committee, a recommitment. 

74. Reference of Motion to Standing 
Committee. — Xf there is a standing commit- 

t;uogic 
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tee of the assembly whose functions embrace 
the subject in question, the motion should be 
to refer it to that committee; if there is no 
such committee, then the motion should be to 
refer it to a select committee. If it is a matter 
of doubt whether a particular standing com- 
mittee is appropriate or not, and propositions 
are made for a reference to that committee, 
and also for a reference to a select committee, 
the former proposition should be first put to the 
question. 

75. Motion May be Without Instruc- 
tions. — When a subject is referred or recom- 
mitted, the committee may be instructed or 
ordered by the assembly as to any part or the 
whole of the duties assigned them, or the sub- 
ject maybe leftwith them without instructions. 
In the former case the instructions must be 
obeyed, of course ; in the latter, the commit- 
tee have full power over the matter, and may 
report upon it in any manner they please, pro- 
vided they keep within the recognized forms 
of parliamentary proceedings. 

76. Part May be Committed. — A part 
only of a subject may be committed, without 
the residue; or different parts may be com- 
mitted to difTcrent committees. 
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77, Use of Motion to Commit with 
Instructions. — A commiiment with insiruc* 
lions is sometimes made use of as a convenient 
mode of procuring information, and, at the 
same time, of postponing the consideration of 
a subject to a future though uncenaiD day. 



CHAPTER IX. 
Of Motions to Amend. 

78. Motions to Amend. — The last case, 
for the introduction of subsidiary notions, is 
when the assembly is satisfied with the subject* 
matter of a proposition, but not with the form 
of it, or with all its different parts, or desires 
to make some addition to it. The course of 
proceeding then is to bring the proposition 
into the proper form and make its details satis- 
factory by means of amendments, or of certain 
proceedings of a similar character and having 
the same general purpose in view. The latter 
will be first considered. 

Sect. I. Division of a Question. 

79. Motion May be Divided. — When a 
proposition or motion is complicated, that is, 
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composed of two or more parts, which are so 
far independent of each other as to be suscep- 
tible of division into several questions, and it 
is supposed that the assembly may approve of 
some but not of all these parts, it is a com- 
pendious mode of amendment to divide the 
motion into separate questions, to be separately 
voted upon and decided by the assembly. This 
division may take place by the order of the as- 
sembly, on a motion regularly made and sec- 
onded for the purpose. 

80. Divided Motion Becomes a Series 
of Questions. — When a motion is thus di- 
vided it becomes a series of questions, to be con- 
sidered and treated, each by itself, as an inde- 
pendent proposition, in tfic order in which 
they stand ; and when they have all been gone 
through with and decided, the result will be 
the same as if motions to amend by striking 
out the several parts had been made and put to 
the question. When a motion for a division 
is made, the mover ought to specify in his mo- 
tion the manner in which he proposes to make 
the division ; and this motion, like ever other 
of the nature of an amendment, is itself suscep- 
tible of amendment. 

81. Division of Question is Not a 
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Member's Right. — It is sometimes asserted 
that it is the right of every indivi lual member 
to have a complicated question (provided it is 
susceptible of division) divided into its several 
parts, and a question put separately on each, 
on his mere demand, and without any motion 
or any vote of the assembly for that purpose. 
But this is a mistake ; there Is no such rule of 
parliamentary proceeding ; a complicated ques- 
tion can only be separated by moving amend- 
ments to it in the usual manner, or by moving 
for a division of it in the manner above stated. 

83. Rule for Dividing. — It is not unusual, 
however, for a deliberative assembly to have 
a rule providing for the division of a compli- 
cated question (provided it is susceptible of 
division) into its several parts upon the demand 
of a member. When this is the case, it is for 
the presiding officer (subject, cf course, to the 
revision of the assembly) to decide, when the 
division of amotion is demanded, first, whether 
the proposition is susceptible of division, and, 
secondly, into how many and what parts it 
may be divided. 

83. What Proposition Can be Divided. 
— A proposition, in order to be divisible, must 
comprehend points so distinct and entire that, 
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if one or more of them be taken away, the 
others may stand entire and by themselves; 
but a qualifying paragraph, as, for example, an 
exception or a proviso, if separated from the 
general assertion or statement to which it be- 
longs, does not contain an entire point or 
proposition. 

Sect. II. Filling Blanks. 

84. Blanks. — It often happens that a prop- 
osition is introduced with blanks purposely left 
by the mover to be filled by the assembly, 
either with times and numbers, or with provi- 
sions analogous to those of the proposition 
itself. In the latter case, blanks are filled in 
the same way that other amendments by the 
insertion of words are made. In the former, 
propositions to fill blanks are not considered as 
amendments to the question, but as original 
motions, to be made and decided before the 
principal question. 

85. Motions to Pill. — When a blank is left 
to be filled with a time or number, motions 
may be made for that purpose, and the question 
taken on each by itself, and before another is 
made ; or several motions may be made and 
pending before anv of them are put to th« 



...Cooglc 



question. This last mode of proceeding, which 
is the most usual as well as convenient, requires 
that the several propositions should be arranged, 
and the question taken on them, in such order 
as will the soonest and with the most certainty 
enable the assembly to come to an agreement. 

86. Order of Filling. — In determining 
upon the order to be adopted, the object is not 
to begin at that extreme which, and more be- 
ing within every man's wish, no one can vote 
against it, and yet, if it should be carried in 
the affirmative, every question for more would 
be precluded, but at that extreme which will 
be likely to unite the fewest, and then to ad- 
vance or recede until a number or time is 
reached which will unite a majority. 

87. When Longest Time is First Put 
In. — Hence, when several different proposi- 
tions are made for filling blanks with a time or 
number, the rule is that if the larger compre- 
hends the lesser, as in a question to what dayc 
postponement shall take place, — the number 
of which a committee shall consist, — the 
amount of a fine to be imposed,— ^the term of 
an imprisonment, — the term of irredeemability 
of a loan,^-or the terminus in quern in any other 
case, the question must begin a maximo, and 
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be first taken upon the fcreatest or farthest, and 
so on to the least or nearest, until the assembly 
comes to a vote ; but, if the /esser includes the 
greater, as in questions on the limitation of the 
rate of interest, — on the amount of a tax, — on 
what day the session of a legislative assembly 
shall be closed by adjournme'nt,^K)n what day 
the next session shall commence, — or the ter- 
minus a quo in any other case, the question 
must begin a minimo, and be first taken on the 
least or nearest, and so on to the greatest or 
most remote, until the assembly comes to a 



Sect. III. Addition, — Separation, — 
Transposition. 

88. Condensing. — When the matters con- 
tained in two separate propositions might be 
better put into one, the mode of proceeding is 
to reject one of them, and then to incorporate 



* In t1ie Senate of the United SUtes, the rule is, the 
LARGEST 9um and LONGEST time shall be first pat. In 
the House of Commons, in England, the rule eKablished 
by usage is, that the smallest sum and the lonoist 
time shall be fiisl put. 
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the substance of it with the other by way of 
amendment. A better mode, however, if the 
business of the assembly will admit of its being 
adopted, is to refer both propositions to a com- 
mittee, with instructions to incorporate them 
together in one. 

8g. Distributing. — So, on the other hand, 
if the matter of one proposition would be more 
properly distributed into two, any part of it 
may be struck out by way of amendment, and 
put into the form of a new and distinct propo- 
sition. But in this, as in the former case, a 
better mode would generally be to refer the 
subject to a committee. 

90. Transposition. — In like manner, if a 
paragraph or section requires to be transposed, 
a question must be put on striking it out where 
it stands, and another for inserting it in the 
place desired. 

91. Numbering Sections, etc. — The 
numbers prefixed to the several sections, para- 
graphs or resolutions which constitute a prop- 
osition are merely marginal indications, and 
no part of the text of the proposition itself; 
and, if necessary, they may be altered or regu- 
lated by the clerk, witho'it any vote or order 
of the assembly 
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Sect. IV. Modification of Amend- 
ment by the Mover. 

92. Amending Motion. — Themoverofa 
proposition is sometimes allowed to modify it, 
^ifter it has been stated as a question by the 
presiding officer ; but, as this is equivalent to a 
withdrawal of the motion, in order to substitute 
another in its place, and since, as has already 
been seen, a motion regularly made, seconded, 
and proposed, cannot be withdrawn without 
leave, it is clear that the practice alluded to 
rests only upon general consent ; and that, if 
objected to, the mover of a proposition must 
obtain the permission of the assembly, by a 
motion and question, for the purpose, in order 
to enable him to modify his proposition, 

93. Acceptance of Amendment. — So, 
too, when an amendment has been regularly 
moved and seconded, it is sometimes the prac- 
tice for the mover of the proposition to which 
it relates to signify his consent to it, and for 
the amendment to be thereupon made, with- 
out any question being taken upon it by the 
assembly. As this proceeding, however, is 
essentially the same with that described in the 
preceding paragraph, •* of course rests upon 
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the same foundation, and is subject to the same 
ruk. 

Sect. V. General Rules Relating to 
Amendments. 

94. Different Forms of Amendments. 
— All amendments, of which a proposition is 
susceptible, so far as form is concerned, may 
be effected in one of three ways, namely : either 
by inserting or adding certain words; or by 
striking out certain words ; or by striking out 
certain words and inserting or adding others. 
These several forms of amendment are subject 
to certain general rules, which, being equally 
applicable to them all, require to be stated 
beforehand. 

95. Numerical Sequence. — First Rule. 
When a proposition consists of several sections, 
paragraphs, or resolutions, the natural order of 
considering and amending it is to begin at the 
beginning, and to proceed through it in course 
by paragraphs; and when a latter part has 
been amended, it is not in order to recur back 
and make any alteration or amendment of a 
former part. 

96. Limitation of Amendment. — Second 
Rule. Every amendment which can be pro- 
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posed, whether b^ striking out, or inserting, 
or striking out and inserting, is itself soscepti- 
ble of amendment ; but there can be no amend- 
meot of an amendment to ao amendment; 
this would be such a piling of questions one 
upon another as would lead to great embarrass- 
ment ; and as the line must be drawn some- 
where, it has been fixed by usage after the 
amendment to the amendment. The object 
which is proposed to be effected by such a 
proceeding must be sought by rejecting the 
amendment to the amendment in the form in 
which it is proposed, and then moving it 
again in the form in which it is wished to be 
amended, in which it is only an amendment to 
an amendment; and, in order to accomplish 
this, he who desires to amend an amendment 
should give notice that, if rejected in the form 
in which it is presented, he shall move it again 
in the form in which he desires to have it 
adopted. 

97. Rule Explained. — Thus, if a propo- 
sition consists of A B, and it is proposed to 
amend by inserting C D, it may be moved to 
amend the amendment by inserting E F; but 
it cannot be moved to amend this amendment, 
as, for example, by inserting C. The only 
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mode by which this can be reached is to reject 
the amendment in the form in which it is pre- 
sented, namely, to insert E F, and to move it 
in the form in which it is desired to be 
amended, namely, to insert E G F. 

98. Agreementof Assembly Cannot be 
Amended. — Third Rule. Whatever is agreed 
to by the assembly, on a vote, either adopting 
or rejecting a proposed amendment, cannot be 
afterwards altered or amended. 

gg. Rule Explained. — Thus, if a proposi- 
tion consists of A B, and it is moved to insert 
C ; if the amendment prevail, C cannot be af- 
terwards amended, because it has been agreed 
to in that form ; and so, if it is moved to strike 
out B, and the amendment is rejected, B cannot 
afterwards be amended, because a vote against 
striking it out is equivalent to a vote agreeing 
to it as it stands. 

100. Disagreement Cannot be Moved 
Again. — Fourth Rule. Whatever is disagreed 
to by the assembly, on a vote, cannot be after- 
wards moved again. This rule is the converse 
of the preceding, and may be illustrated in the 
same manner. 

loi. Rule Explained. — Thus, if it is 
moved to amend A B by inserting C, and the 
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amendment is refected, C cannot be moved 
again ; or, if it is moved to amend A B by 
striking out B, and the amendment prevails, B 
cannot be lestorcd, because in the first case 
jC, and in the other B, have been disagreed to 
by a vote. 

103. Inconsistency, — F^/k Jivle. The 
inconsisteocy or incompatibility of a proposed 
amendment with one which has already t>eeD 
adopted is a fit ground for iu rejection by the 
assembly, but not for the suppression of it by 
the presiding ofBcer as against order; for, if 
questions of this nature were allowed to be 
brought within the jurisdiction of the presid- 
ing officer as matters of order, he might usurp 
a negative on important modifications, and 
suppress or embarrass instead of subserving the 
will of the assembly. 

Sect. VI. Amendments by Striking Out. 
X03. Striking Out Amendments. — If an 
amendment is proposed by striking out a par< 
ticular paragraph or certain words, and the 
amendment is rejected, it cannot be again 
moved to strike out the same words or a part 
of them; but it may be moved to strike out 
the same words with others, or to stiike out a 
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|iart of the same words with others, provided 
the coherence to bestmck out be so substantial 
as to make these. In (act, different propositions 
firom the former. 

1 X04. Rule Explained. — ^Thus, if a propo> 
ution consist of A B C t), and it is moved to 
fitrike out B C, if this amendment is rejected it 
cannot be moved again j but it may be moved 
to atrike out A B, or A B C, or B C D or C D. 

105. Agreement to Strike Out. — If an 
amendment by striking out is agreed to, it can- 
not be afterwards moved to insert the same 
words struck out, or a part of them ; but it may 
be moved to insert the same words with others, 
or a part of the same words with others, pro- 
vided the coherence to be inserted make these 
propositions substantially different from the first. 

106. Rule Explained. — ^Thus, if the prop- 
odtioD A B C D is amended by striking out B 
Cf it cannot be moved to insert B C again ; 
but it may be moved to insert B C with other 
words, or B with others, or C with others. 

107. How Motion to Strike Out May 
be Amended. — When it is proposed to amend 
by striking out a particular paragraph, it may 
be moved to amend this amendment in three 
different ways, namely : either by striking out 
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s part only of the paragraph, or by inserting oi 
adding words, or by striking out and inserting. 
io8. Rule Explained.— Thus, if It is 
moved to amend the proposition A B C D by 
striking out B C, it may be moved to amend 
this amendment by Etriking out B only, or C 
only, or by Inserting £, or by striking out B or 
and inserting E. 

109. When Motion to Retain Amended 
Paragraph Must be Made if Motion to 
Strike Out is Pending. — In the case of a 
proposed amendment by striking out, the effect 
of voting upon it, whether it be decided in the 
affirmative or negative according to the third 
and fourth rules above mentioned, renders it 
necessary for those who desire to retain the 
paragraph to amend it, if any amendment is 
necessary, before the vote is taken on Etriking 
out; as, ifstruckout, it cannot be restored, and 
if retained it cannot be amended. 

110. Precedence of Motions to Amend. 
— ^As an amendment must necessarily be put to 
the question before the principal motion, so 
the question must be put on an amendment to 
an amendment before it is put on the amend- 
ment ; but, as this is the extreme limit to which 
motions may be put upon one another, there 
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can be no precedence of one over another 
among amendments to amendments, and, 
consequently, they can only be moved one at 
a time, or, at all events, must be put to the 
question in the order in whic'n they are moved. 
III. Form of Motions to Strike Out. — 
When a motion for striking out words is put 
to the question, the parliamentary form always 
is, whether the words sAaU siattd af /art of the 
principal motion, and not whether they sAa//, 
de struck out. The reason for this form of stat- 
ing the question probably is that the question 
may be taken in the same manner on a part as 
on the whole of the principal motion, which 
would not be the case if the question was stated 
on striking out ; inasmuch as the question on the 
principal motion, when it comes to be stated, 
will be on agreeing to it, and not on striking out 
or rejecting it. Besides, as an equal division of 
the assemby would produce a different decision 
of the question, according to the manner of 
stating it, it might happen, if the question on the 
amendment was stated on striking out, that the 
same question would be decided both affirma- 
tively and negatively by the same vote.* 

* Thecominoii mode of staling the qoestion In the leg* 
bladTB Bssemblieii of tbla countr; Uon "Efinklng oat" 
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112. Mode of Stating Motion to Strike 
Out. — On a motion to amend by striking out 
certain words, the manner of stating the ques- 
tion is, first to read the passage proposed to be 
amended as it stands ; then the words proposed 
to be struck out j and, lastly, the whole passage 
as it will stand if the amendment is adopted. 

Sect. VII. Amendments by Inserting. 

113. Insertion of Rejected Amend- 
ment. — If an amendment is proposed by in- 
serting or adding a paragraph or words, and 
the amendment is rejected, it cannot be moved 
again to insert the same words or a part of 
them ; but it may be moved to insert the same 
words with others, or a part of the same words 
with others, provided the coherence really 
make them different propositions. 

114. Rule Explained. — Thus, if it is 
moved to amend the proposition A B by in- 
serting C D, and the amendment is rejected, 
C D cannot be again moved; but it may be 
moved to insert C E, or D E, or C D E. 

115. Agreeing to Motion to Insert. — 
If it is proposed to amend by inserting a para- 
graph, and the amendment prevails, it cannot 
be afterwards moved to strike out the same 
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words or a part of them ; but it may be moved 
to strike out the same words with others,* or a 
part of the same words with others, provided 
the coherence be such as to make these propo- 
sitions really different from the first. 

Ii6. Rule Explained.— Thus, if, in the ex- 
ample above supposed, the amendment prevails 
and C D is inserted, it cannot be afterwards 
moved to strike out C D, but it may be moved 
to strike out A C or A C D, or D B or C D 
B. 

117. Different Motions to Insert. — 
When it is proposed to amend by inserting a 
paragraph, this amendment may be amended 
in three different ways, namely: either by 
striking out a part of the paragraph, or by in- 
serting something into it, or by striking out and 
inserting. 

118. Rule Explained. — Thus, if it is pro- 
posed to amend A B by inserting C D, this 
amendment may be amended either by striking 
out C or D, or inserting E, or by striking out 
C or D and inserting E. 

119. Amending Motion to Insert, — 
When it is proposed to amend by inserting a 

* This ia Ihe common case of strikiog out a poi'agrqih 
>fier baving amended it by inscrtine woidi. 
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paragraph, those who are in favor of the amend- 
ment should amend it, if necessary, before the 
question is taken; because, if it is rejected, it 
cannot be moved again, and if received it can- 
not be amended. 

120. No Priority in Amendments, — 
There is no precedence of one over another in 
amendments to amendments by inserting, any 
more than in amendments to amendments by 
striking out. 

121. Mode of Stating Question. — On a 
motion to amend by inserting a paragraph, the 
manner of stating the question is, first, to read 
the passage to be amended, as it stands ; then 
the words proposed to be inserted ; a^d, lastly, 
the whole passage as it will stand if the amend- 
ment prevails. 

Sect. VIII. Amendments by Striking 
Out and Inserting. 
123. Motion to Strike Out and Insert, 
— The third form of amending a proposition, 
namely, by striking out certain words and in- 
serting others in their place, is, in fact, a com- 
bination of the other two forms, and may ac- 
cordingly be divided into those two forms, 
either by a vote of the assembly or on the de- 
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mand of a member, under a special rule to that 
effect. 

123. Proceedings When Motion is Di- 
vided. — If the motion is divided, the question 
is first to be taken on striking out ; and if that 
is decided in the affirmative, then on inserting; 
but if the former is decided in the negative, the 
latter falls, of course. On a division the pro- 
ceedings are the same in reference to each 
branch of the question, beginning with the 
striking out, as if each branch had been moved 
by itself. 

124. Proceedings When Motion to 
Strike Out and Insert is Not Divided. — 
If the motion to strike out and insert is put to 
the question undivided, and is decided in the 
negative, the same motion cannot be made 
again j but it may be moved to strike out the 
same words, and, i, insert nothing ; 2, insert 
other words; 3, insert the same words with 
others ; 4, insert a part of the same words with 
others; 5, strike out the same words with 
others, and insert the same ; 6, strike out a 
part of the same words with others, and insert 
the same ; 7, strike out other words and insert 
the same ; and, 8, insert the same words with- 
out striking out anything. 
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125. Effect of Affirmative Decision 
of Motion to Strike Out and Insert. — 
If the motion to strike out and insert is decided 
in the affirmative, it cannot be then moved 
to insert the words struck out, or a part of 
them, or to strike out the words inserted, or 
a part of them; but it may be moved, i, to 
insert the same words with others ; i, lo in- 
sert a part of the same words with others; 
' 3, to strike out the same words with others; 
or, 4, to strike out a part of the same words 
with others. 

ja6. How Motion to Amend by Strik- 
ing Out and Inserting May bcAmended. 
— When it is proposed to amend by striking out 
and inserting, this amendment may be amended 
in three different ways in the paragraph pro- 
posed to be struck out, and abo in the para- 
graph proposed to be inserted, namely, by 
striking out, or inserting, or striking out and 
inserting. And those who are in favor of either 
paragraph must amend it before the question is 
taken, for the reasons already stated, namely, 
that if decided in the affirmative, the part struck 
out cannot be restored, nor can the part in- 
serted be amended; and if decided in the nega- 
tive, the part proposed to be struck out cannot 
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be amended, nor can the paragraph proposed 
to be inserted be moved again. 

137. Mode of Stating Motion to Amend 
by Striking Out and Inserting. — On a mo- 
tion to amend by striking out certain words 
and inserting others, the manner of stating the 
question is first to read the whole passage to be 
amended, as it stands ; then the words proposed 
to be struck out ; and, lastly, the whole passage 
as it will stand when amended. 

Sect. IX. Amendments Changing the 
Nature of a Question. 
128. Who May Make Motion to 
Amend. — The term "amendment" is in 
strictness applicable only to those changes of 
a proposition by which it is improved, that is, 
rendered more effectual for the purpose which 
it has in view, or made to express more clearly 
and definitely the sense which it is intended to 
express. Hence it seems proper that those 
only should undertake to amend a proposition 
who are friendly to it ; but this is by no means 
the rule. When a proposition is regularly moved 
and seconded, it is in the possession of the as- 
sembly {_Par, 56, 92, V.'], and cannot be with- 
drawn but bv its leave; it has then become the 
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basis of the future proceedings of the assembly, 
and may be put into any shape and turned 
to any purpose that the assembly may thinlc 
proper, 

139. How Far an Amendment May 
Go. — It is consequently allowable to amend a 
proposition in such a manner as entirely to 
alter its nature, and to make it bear a sense 
different from what it was originally intended 
to bear, so that the friends of it, as it was first 
introduced, may themselves be forced to vote 
against it in its amended form. 

130. Rule Explained. — This mode of pro- 
ceeding is sometimes adopted for the purpose 
of defeating a proposition by compelling its 
original friends to unite with those who are op- 
posed to it in voting for its rejection. Thus, 
in the British House of Commons, January 29, 
1765, a resolution being moved, " That a gen- 
eral warrant for apprehending the authors, 
printers, or publishers of a libel, together with 
their papers, is not warranted by law, and Is an 
high violation of the liberty of the subject:" — 
it was moved to amend this motion by prefix- 
ing the following paragraph, namely : " That 
in the particular case of libeb it is proper and 
necessary to fix, by a vote of this House only. 
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what ought to be deemed the law in respect of 
general warrants ; and for that purpose, at the 
time when the determination of the legality of 
such warrants, in the instance of a most sedi- 
tious and treasonable libel, is actually depend- 
ing before the courts of law, for this Jlouse to 
declare" — /iaf a general warrant for appre- 
kending ihe authors, printers, or fubliskers of a 
libel, together with their papers, is not warranted 
by law, and is an high violation of the liberty of 
the subject. The amendment was adopted after 
a long debate, and then the resolution as 
amended was immediately rejected without a 
division. 

131. Effect of Amendtnent. — But some- 
times the nature of a proposition is changed by 
means of amendments, with a view to its 
adoption in a sense the very opposite of what 
it was originally intended to bear. The follow- 
ing is a striking example of this mode of pro- 
ceeding. In the House of Commons, April 
[o, 1744, a resolution was moved, declaring 
" That the issuing and paying to the Duke of 
Aremberg the sum of forty thousand pounds, 
sterling, to put the Austrian troops in motion 
in 1743, was a dangerous misapplication of 
public money, and destructive of the rights of 
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parliament." The object of this resolution 
was to censure the conduct of the ministers ; 
and the friends of the ministry, being in a ma- 
jority, might have voted, directly upon the 
motion and rejected it. But they preferred to 
turn it into a resolution approving of the con- 
duct of ministers on the occasion referred to ; 
and it was accordingly moved to amend by leav- 
ing out the words "a dangerous misapplica- 
tion," etc., to the end of the motion, and in- 
serting instead thereof the words " necessary 
for putting the said troops in motion, and of 
great consequence to the common cause." The 
amendment being adopted, itwas resolved (re- 
versing the original proposition) "That the 
issuing and paying to the Duke of Aremberg 
the sum of forty thousand pounds, to put the 
Austrian troops in motion, in the year 1 742, 
was necessary for putting the said troops in 
motion, and of great consequence to the com- 
mon cause." 

132. Amendment a Mode of Defeating 
Proposition. — It is a mode of defeating a 
proposition somewhat similar to that above 
mentioned to carry out or extend the principle 
of it, by means of amendments, so as to show 
the inconvenience, absurdity or danger of its 
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adoption, with such evident clearness that it 
becomes impossible for the assembly to agree 
to it. Thus, a motion having been made in 
the House of Commons " for copies of all the 
letters written by the lords of the admiralty to 
a certain officer in the navy," it was moved to 
amend the motion by adding these words : — 
" which letters may contain orders, or be rela- 
tive to orders not executed and still subsist- 
ing." This amendment being adopted, the 
motion as amended was unanimously rejected. 
133. What Matters May be Added by 
Amendment. — It will be seen, from the fore- 
going examples, that as the mover of a propo- 
sition is under no restriction as to embracing 
incongruous matters under the same motion, 
so, on the other hand, the assembly may en- 
graft upon a motion, by way of amendment, 
matter which is not only incongruous with but 
entirely opposed to the motion as originally 
introduced ; and in legislative assemblies it is 
not unusual to amend a bill by striking out all 
after the enacting clause and inserting an en- 
tirely new bill, or to amend a resolution by 
striking out all after the words " Resolved 
that " and inserting a proposition of a wholly 
different tenor. 



...Cooglc 



PASLTAMENTARrPSACnCK. 



CHAPTER X. 

Of the Order and Succession of Ques- 
tions. 

134. Questions that Can be Taken Up 
Before Main Question. — It is a general 
rule that, when a proposition is regularly before 
a deliberative assembly for its consideration, 
no other proposition or motion can regularly 
be made or arise so as to take the place of the 
former, and be first acted upon, unless it be 
either, /'rj/, a privileged question ; secondly, a 
subsidiary question ; or, thirdly, an incidental 
question or motion, 

135. They Take Place of Main Ques- 
tion. — All these motions take the place of the 
principal motion, or main question, as it is 
usually called, and are to be first put to the 
question ; and among themselves, also, there are 
some which, in like manner, take the place of 
all the others. Some of these questions 
merely supersede the principal question until 
they have been decided ; and, when decided. 
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whether affirmatively or negatively, leave that 
question as before. Others of them also super- 
sede the principal question until they are de- 
cided, and, when decided one way, dispose of 
the principal question ; but if decided the other 
way, leave it as before. 

Sect. I. Privileged Questions. 

136. Privileged Questions. — There are 
certain motions or questions which, on account 
of the superior importance attributed to them, 
either in consequence of a vote of the assembly, 
or in themselves considered, or of the necessity 
of the proceedings to which they lead, are enti- 
tled to take the place of any other subject or 
proposition which may then be under considera- 
tion, and to be Arst acted upon and decided by 
the assembly. These are called privileged ques- 
tions, because they are entitled to precedence 
over other questions, though they are of diifer- 
ent degrees among themselves. Questions of 
this nature are of three kinds, namely : first, 
motions to adjourn ; secondly, motions or ques- 
tions relating to the rights and privileges of 
the assembly, or of its members individually ; 
and, thirdly, motions for the oiders of the day. 



...Cooglc 



g6 PASLTAMElfTABr PRACTICE. 

Adjournment. 

137. Motion to Adjourn. — A motion to 
adjourn takes the place of all other questions 
whatsoever, for otherwise the assembly might 
be kept sitting against its will and for an in- 
definite time ; but in order to entitle this mo- 
tion to precedence, it must be simply to "ad- 
journ," without the addition of any particular 
day or time. And as the object of this motion, 
when made in the midst of some other proceed- 
ing, and with a view to supersede a question al- 
ready proposed, is simply to break up the sitting, 
it does not admit of any amendment by thead- 
^tion of a particular day, or in any other man- 
ner; though, if a motion to adjourn is made 
when no other business is before the assembly, 
it may be amended like other questions. 

137 a. When a Motion to Adjourn is 
Not in Order. — The common saying that a 
motion to adjourn is always in order is not 
quite true. Such a motion may be made un- 
less the assembly has just decided against it, or 
has already iixed the time for the presiding 
officer to declare an adjournment, or is consid- 
ering the time or place of the next meeting, or 
is engaged in voting, or a member is speaking. 
When made frequently, after the assembly has 
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repeatedly refused to adjourn, and for the pur- 
pose of hindering business, the presiding officer 
is justified in treating it as frivolous and out of 
order.— [B.] 

137 b. Motion to Adjourn is Not De- 
batable,— If the motion is simply to adjourn, 
it is not debatable, nor subject to any sub- 
sidiary motion. But if another element is added 
to the motion, — for example, that the meeting 
adjourn to a specified time, or sine die, — it would 
be susceptible of division, and in that case would 
be debaUble.— [B.] 

138. How Motion to Adjourn Should 
be Put. — A motion to adjourn is merely 
" that this assembly do now adjourn -" and, if 
it is carried in the affirmative, the assembly 
is adjourned to the next sitting day, unless it 
has previously coroe to a resolution that, on 
rising, it will adjourn to a particular day, in 
which case it is adjourned to that day. 

138 a. Howr Presiding Officer Should 
State Vote. — When the question has been 
voted, the presiding officer should first say, 
"The ayes," or "the noes," as the case may 
be, "seem to have it," unless the entire vote 
is one way; otherwise, if he should declare 
the assembly adjourned when the members 



...Cooglc 



gS PAKLUMENTASr PRACTICE. 

doubted that such action had been taken, there 
would be no corrective. Having made the 
above-mentioned declaration, he should an- 
nounce his decision, if no division or other test 
of the action of the members is demanded. 

138 b. Effect of Chairman's Conduct 
in Declining to Put Motion. — ^An article 
of association provided that "the Chainnan 
may, with the consent of the members present 
at any meeting, adjourn the same. At a meet- 
ing a motion for adjournment was made and 
seconded, but the chairman declined to put the 
motion, and in considering the propriety of 
his conduct the court declared that the chair- 
man was not bound to adjourn the meeting 
even though a majority of those present de- 
sired an adjournment. It was contended that 
there was an inherent power in any meeting 
to determine on an adjournment if It pleased, 
and that it was the duty of the chairman to 
put any motion for that purpose made and 
seconded. But this power, so the court 
maintained, was not possessed in those cases 
in which articles have expressly prescribed 
the conditions under which an adjournment 
may talce place. In the above case the court 
remarked that the article vested in the chair- 
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roan large powers which might conceivably be 
used improperly by him ; but, on the other 
hand, if there were no check upon the power 
of those present at a meeting to adjourn it to a 
future date, it was equally conceivable that a 
small minority of the shareholders roight seri- 
ously prejudice the interests of the company 
and defy the wishes of the majority of its 
members.* 

139. Effect of Adjournment Without 
Day. — An adjournment without day, that is, 
without any time being fixed for reassembling, 
wouid, in the case of any other than a legisla- 
tive assembly, be equivalent to a dissolution. 

140. Effect of Adjournment on Pend- 
ing Question. — When a question is inter- 
rupted by an adjournment before any vote or 
question has been taken upon it, it is thereby 
removed from before the assembly, and will not 
stand before it, as a matter of course, at its next 
meeting, but must be brought forward in the 
usual way. 

Questions of Privilege. 

141. What These Are. — The questions 
next in relative importance, and which super- 

• law Rep. App. Cases, 1897, 268. 
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sede all others for the time being except that 
of adjoumment, are those which concern the 
rights and privileges of the assembly, or of its 
individual members ; as, for example, when the 
proceedings of the assembly are disturbed or in- 
terrupted, whether by strangers or members ; oi 
where a quarrel arises between two members ; 
and in these cases the matter of privilege super- 
sedes the question pending at the time, together 
with allsubsidiary and incidental ones, and must 
be first disposed of. When settled, the question 
interrupted by it is to be resumed at the point 
where it was suspended. 

Orders of the Day. 

143. What These Arc. — When the con- 
sideration of a subject has been assigned for a 
particular day by an order of the assembly, the 
matter so assigned is called the order of the 
day for that day. If, in the course of business, 
as commonly happens in legislative assemblies, 
there are several subjects assigned for the same 
day, they are called the orders of the day. 

143. Their Precedence. — A question 
which is thus made the subject of an order for 
its consideration on a particular day is thereby 
made a privileged question for that day; the 
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order being a repeal, as to this special ca*^, of 
the general nile as to business. If, therefore, 
any other proposition (with the exception of 
the two preceding) is moved or arises on the 
day assigned for the consideration of a particu- 
lar subject, a motion for the order of the day 
will supersede the question first made, together 
with all subsidiary and incidental questions 
connected with it, and must be first put and 
decided ; for if the debate or consideration of 
that subject were allowed to proceed it might 
continue through the day, and thus defeat the 
order. 

144. A Motion to Proceed to Orders 
of the Day Must be General. — But this 
motion, to entitle it to precedence, must be for 
the orders generally, if there is more than one, 
and not for any particular one ; and if decided 
in the affirmative, that is, that the assembly will 
now proceed to the orders of the day, they 
must then be read and gone through with in 
the order in which they stand ; priority of order 
being considered to give priority of right. 

145. When Motion to Proceed to Order 
of the Day is Privileged. — If the considera- 
tion of a subject is assigned for a particular 
hour on the day named, a motion to proceed 
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to it is not a privileged motion until that hour 
has arrived ; but, if no hour is fixed, the order 
is for the entire day and every part of it. 

146. Priority of Orders.— Where there 
are Eeveral orders of the day, and one of them 
is fixed for a particular hour, if the orders are 
taken up before that hour they are to be pro- 
ceeded with as they stand until that hour, 
and then the subject assigned for that hoiu' 
b the next in order ; but, if the orders are 
taken up at that time or afterwards, that par- 
ticular subject must be considered as the first 
in order. 

147. How Pending Question is Af- 
fected by Orders. — If the motion for the 
orders of the day is decided in the afiirmative, 
the original question is removed from before 
the assembly in the same manner as if it had 
been interrupted by an adjournment, and does 
not stand before the assembly, as a matter of 
course, at its next meeting, but must be re- 
newed in the usual way, 

148. Effect of Negative Decision on 
Motion to Proceed \Vith Orders.— If the 
motion is decided in the negative, the vote of 
the assembly is a discharge of the orders so far 
as they interfere with "^e consideration of the 
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subject then before it, and entitles that subject 
♦0 be first disposed of. 

149. Effect of Failure to Dispose of 
Orders. — Orders of the day, unless proceeded 
in and disposed of on the day assigned, fall, of 
course, and must be renewed for some other 
day. It may be provided, however, by a special 
rule, as in the legislative assemblies of Massa- 
chusetts, that the orders for a. particular day 
shall hold for every succeeding day until dis- 
posed of. 

Sect. II. Incidental Questions; 

150. Definition of. — Incidental questions 
are such as arise out of other questions, and 
are consequently to be decided before the ques- 
tions which give rise to them. Of this nature 
axt, first, questions of order; second, motions 
for the reading of papers, etc. ; third, leave to 
withdraw a motion; fourth, suspension of a 
rule; and, ,^:i, amendment of an amendment. 

Questions of Order. 

151. Enforcement of Questions of 
Order. — It is the duty of the presiding officer 
of a deliberative assembly to enforce the rules 
and orders of the body over which he presides 
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in alt its proceedings, and this without ques* 
tion, debate or delay, in all cases in which the 
breach of order or the departure from rule is 
manifest. It is also the right of every member 
taking notice of the breach of a rule to insist 
upon theenforcementof it in the same manner. 

152. Fact of Breach Must First be 
Determined. — But though no question can 
be made as to the enforcement of the rules 
when there is a breach or manifest departure 
from [hem, so long as any member insists upon 
their enforcement, yet questions may and do 
frequently arise as to the fact of there being a 
breach of order or a violation of the rules in a 
particular proceeding, and these questions 
must be decided before a case can arise for the 
enforcement of the rules. Questions of this 
kind are denominated questions of order. 

153. Supersedes the Subject Out of 
Which it Arises. — When any question of 
this nature arises in the course of any other 
proceeding, it necessarily supersedes the further 
consideration of the subject out of which it 
arises until that question is disposed of; then 
the original motion or proceeding revives and 
resumes its former position, unless it has been 
Itself disposed of by the question of order. 
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154. How Question of Order is Raised. 

— WheQ a question of order is raised, as it may 
be by any one member, it is not stated from 
the chair and decided by the assembly, like 
other questions, but Is decided, in the first in- 
stance, by the presiding officer, without any 
previous debate or discussion by the assembly. 
If the decision of the presiding officer is not 
satisfactory, any one member may object to it, 
and have the question decided by the assembly. 
This is called appealing from the decision of 
the chair. The question is then stated by the 
presiding officer on the appeal, namely : Shall 
the decision of the chair stand as the decision of 
the assembly ? and it is thereupon debated and 
decided by the assembly in the same manner 
as any other question, except that the presiding 
officer is allowed to take a part in the debate, 
which, on ordinary occasions, he b prohibited 
from doing, 

Reading Papers, 

155. Reading Without Leave. — It is, 
for obvious reasons, a general rule that where 
papers are laid before a deliberative assembly 
for its action, every member has aright to have 
them once read at the table before he can be 
compelled to vote on them; and, consequently. 
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when the reading of any paper relative to a 
question before the assembly Is called for under 
this rule, no question need be made as to the 
reading ; the paper is read by the clerk under 
the direction of the presiding officer, as a mat- 
ter of course. 

J56. Reading 'With Leave. — But, with 
the exception of papers coming under this 
rule, it is not the right of any member to read 
himself, or to have read, any paper, book or 
document whatever, without the leave of the 
assembly, upon a. motion made and a question 
put for the purpose. The delay and interrup- 
tion which would otherwise ensue from reading 
every paper that might be called for, show the 
absolute necessity of restricting the rule within 
the narrowest possible limits consistently with 
permitting every member to have as much in- 
formation as possible on the subjects in refer- 
ence to which he is about to vote. 

157. Hoiv Leave is Obtained. — When, 
therefore, a member desires that any paper, 
book or document on the table, whether printed 
or written (except as above mentioned), should 
be read for his own information or that of the 
assembly; or desires to read any such paper, 
book or document in his place in the course o* 
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a debate, or otherwise ; or even to read his 
own speech, which he has prepared beforehand 
and committed to writing; in all these cases, 
if any objection is made, he must obtain leave 
of the assembly for the reading by a motion 
and vote for the purpose. 

I5S. Leave Rarely Refused. — When the 
reading of apaper is evidently for information, 
and not for delay, it is the usual practice for 
the presiding officer to allow of it, unless ob- 
jection is made, in which case leave must be 
asked ; and this is seldom refused where there 
is no intentional or gross abuse of the time 
and patience of the assembly. 

159. Member's Right to Insist on 
Reading. — It is not now the practice, as it 
once was in legislative assemblies, to read all 
papers that are presented, especially when they 
arc referred to committees immediately on 
their presentation, though the right of every 
member to insist upon one reading is still ad- 
mitted. It would be impossible, with the 
amount of business done by legislative bodies 
of the present day, to devote much of their time 
to the reading of papers, 

160, Priority of Motion to Read a 
Paper. — When in the course of a debate or 
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other proceeding the reading of a paper is called 
for, and a question is made upon it, this qoes- 
tioD is incidental to the former, and must be 
first decided. 

'Withdrawal of a Motion. 

i6t. When Motion Cannot be With- 
dravrn. — A motion, when regularly made, 
seconded, and proposed from the chair, is then 
in the possession of the assembly, and cannot 
be withdrawn by the mover, or directly dis- 
posed of in any manner but by a vpte ; hence, 
if the mover of a question wishes to modify it, 
or to suhistitule a different one in its place, he 
must obtain the leave of the assembly for that 
purpose; which leave can only be had, if ob- 
jection is made, by a motion and question in 
the usual mode of proceeding. 

t63. Effect of Decision. — If this motion 
is decided in the affirmative, the motion to 
which it relates is thereby removed from before 
the assembly, as if it had never been moved ; 
if in the negative, the business proceeds as 
before. 

Suspension of a Rule. 

163. When a Rule is Suspended. — 
When any contemplated motion or proceeding 
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is .endered impracticable by reason of the ex- 
istence of some special rule by which it is pro- 
hibited, it has become an established practice 
in this country to suspend or dispense with the 
rule for the purpose of admitting the proceed- 
ing or motion which is desired. This can only 
be done by a motion and question ; and where 
this course is talcen in order to a motion having 
reference to a proposition then under consid- 
eration, a motion to suspend the rule super- 
sedes the original question for the time being, 
and is first to be decided. 

164. Rules Providing for Suspension. 
— It is usual, in the code of rules adopted by 
deliberative assemblies, and especially legisla- 
tive bodies, to provide that a certain number 
exceeding a. majority, as two-thirds or three- 
fourths, shall be competent to the suspension 
of a rule in a particular case ; where this is not 
provided, there seems to be no other mode of 
suspending or dispensing with a rule than by 
general consent. 

Amendment of Amendments. 

165. Which Must be Put First.— In 
treating of amendments, it has already been 
seen that it is allowpble to amend a proposed 
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amendment, and that the question on such sub- 
amendment must necessarily be put and decided 
before putting the question on the amendment. 
The former is incidental to the latter, and super- 
sedes it for the time being. 

Sect. III. Subsidiary Questions. 

i66. What Arc. — Subsidiary, or second- 
ary, questions or motions, as has already been 
slated, are those which relate to a principal 
motion, and are made use of to enable the 
assembly to dispose of it in the most appro- 
priate manner. These motions have the effect 
to supersede, and in some cases, when de- 
cided one way, to dispose of the principal 
question. They are also of different degrees 
among themselves, and, according to their sev- 
eral natures, supersede, and sometimes dispose 
of, one another. 

167. Names of. — The subsidiary motions 
in common use are the following, namely : lie 
on the table, — the previous question, — post- 
ponement, either indefinite or to a day certain, 
— commitment, — and amendment. 

16S. Arc Applied Only to the Main 
Question. — It is a general rule, with certain 
exceptions which will be immediately men- 
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tioned, that subsidiary motions cannot be ap- 
plied to one another; as, for example, suppose 
R motion to postpone, commit or amend a 
principal question, it cannot be moved to sup- 
press the motion to postpone, etc., by putting 
It previous question on it; or, suppose the pre- 
vious question is moved, or a commitment, or 
amendment, of a main question, it cannot be 
moved to postpone the previous question, or 
the motion for commitment or amendment. 
The reasons for this rule are : i. It would be 
absurd to separate the appendage from its 
principal; i. It would be a piling of questions 
one on another, which, to avoid embarrass- 
ment, is not allowed; and 3, the same result 
may be reached more simply by voting against 
the motion which it is attempted to dispose of 
by another secondary motion. 

169. Exceptions The exctpuons to the 

rule above stated are, that motions to postpone 
(either to a day certain or indefinitely), to com- 
mit, or to amend a principal question, may be 
amended, for the reason that the useful char- 
acter of amendment gives it a privilege of at- 
taching itself to a secondary and privileged 
motion ; that is, a subsidiary motion to carry 
out and improve another may be applied to that 
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Other, but a subsidiary motion to dispose of or 
suppress another is not admissible. Hence the 
subsidiary motions above mentioned may be 
amended. 

170. Previous Question Cannot be 
Amended. — A previous question, however, 
cannot be amended, the nature of it not ad- 
mitting of any change. Parliamentary usage 
has fixed its form to be, Shall the main question 
be now put ? that is, at this instant ; and as the 
present instant is but one, it cannot admit of 
any modification, and to change it to the next 
day or any other moment is without example or 
utility. For the same reasons, also, that the 
form of it is fixed by parliamentary usage, and 
is already as simple as it can be, a motion to 
lie on the table cannot be amended. 

Lie on the Table. 

171. ^VhenMade. — This motion is usually 
resorted to when the assembly has something 
tlse before it which claims its present attention, 
and therefore desires to lay aside a proposition 
for a short but indefinite time, reserving to 
itself the power to take it up when convenient. 
This motion takes precedence of and super- 
sedes all the other subsidiary motions. 
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171a. When Made it Becomes the 
Only Question.— As soon as the motion is 
made it becomes the only question under con- 
sideration, all debate on whatever motion was 
before the body ceases, and the question must 
be immediately decided, for the motion is not 
debatable.— [B.] 

172. Effect of Affirmative Decision. — 
If decided in the affirmative, the principal mo- 
tion, together with all the other motions, sub- 
sidiary and incidental, connected with it, is re- 
moved from before the assembly until it is again 
taken up, which it may be, by motion and vote, 
at any time when the assembly pleases. 

173. Effect of Negative Decision.— If 
decided in the negative, the business proceeds 
in the same manner as if the motion had never 
been made. 

173 a. Motion to Table the Main Ques- 
tion Subject to Call. — A motion may be 
made to table the main question subject to 
call. Like the other motion to table, this is 
not debatable, but the effect is very different, 
for the motion tabled may be taken up for 
consideration, 
mere call of a 
quired for thai 
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Previous Question. 

174. Relative Staoding of Previous 
Question. — ^This motion has already been de- 
scribed, and the nature and effect of it fully 
stated. It stands in an equal degree with all 
the other subsidiary motions, except the motion 
to lie on the table ; and, consequently if first 
moved, is not subject to be superseded by a 
motion to postpone, commit or amend. 

175. Effect of Previous Question. — If 
the previous question is moved before the 
others above mentioned, and put to the ques- 
tion, it has the eifect to prevent those motions 
from being made at all ; for if decided affirma- 
tively, to wit, that the main question shall now 
be put, it would of course be contrary to the 
decision of the assembly, and therefore against 
order, to postpone, commit, or amend ; and if 
decided negatively, to wit, that the main ques- 
tion shall not now be put, this takes the main 
question out of the possession of the assembly 
for the day, so that there is then nothing before 
it to postpone, commit or amend. 

Postponement. 

176. Amendment of Motion. — The mo- 
tion to postpone is either indefinite or to a day 



...Cooglc 



FOSTFOHEMEHT. \ I 5 

certain, and in both these forms may be 
amended ; in the former by making it to a day 
certain, in the latter by substituting one day 
for another. But, in the latter case, proposi- 
tions to substitute diflTerent days for that origi- 
nally named bear more resemblance to propo- 
sitions for filling blanks than they do to 
amendments, and should be considered and 
treated accordingly. 

177. Amendment May be to a Certain 
Day. — If, therefore, a motion is made for an 
indefinite postponement, it may be moved to 
amend the motion by making it to a day cer- 
tain. If any other day is desired, it may be 
moved as an amendment to the amendment; 
or it may be moved as an independent motion 
when the amendment has been rejected. 

178. Motion to Postpone to Certain 
Day May be Amended. — If a motion is 
made for a postponement to a day certain, it 
may be amended by the substitution of a dif- 
ferent day ; but in this case a more simple and 
effectual mode of proceeding is to consider the 
day as a blank, to be filled in the usual man- 
ner, beginning with the longest time. 

179. Rank of Motion. — This motion 
stands in the same degree with motions for the 
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previous question, — to commit, and to amend ; 
and, if first made, is not susceptible of being 
superseded by them. 

i8o. Effect of Decision of Motion. — 
If a motion for postponement is decided af- 
firmatively, the proposition to which it is ap- 
plied is removed from before the assembly, 
with all its appendages and incidents, and 
consequently there is no ground for either of 
the other subsidiary motions ; if decided nega- 
tively, that the proposition shall not be post- 
poned, that question may then be suppressed 
by the previous question, or committed or 
amended. 

Commitment. 

i8i. How it May be Amended. — Amo- 
tion to commit, or recommit (which is the term 
used when the proposition has already been 
once committed), may be amended by the sub- 
stitution of one kind of committee for another, 
or by enlarging or diminishing the number of 
the members of the committee as originally 
proposed, or by instructions to the committee. 

l8l a. Origin of. — A motion to commit is 
often the result of debate in which it appears 
that the bill under consideration is defective in 
form or substance, and a. committal is desired 
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for the purpose of removing objections and 
making improvements. Such a motion is debat- 
able, and involves the merits of the bill itself. 
_[B.] 

182. Rank of Motion. — This motion 
stands in the same degree with the previous 
question and postponement ; and, if first made, 
is not superseded by them, but it takes pre- 
cedence of a motion to amend. 

183. Effect of Decision of Motion. — 
If decided affirmatively, the proposition is re- 
moved from before the assembly ; and conse- 
quently there is no ground for the previous 
question, or for the postponement, or amend- 
ment; if negatively, to wit, that the principal 
question shall not be committed, that question 
may then be suppressed by the previous ques- 
tion, or postponed, or amended. 

Amendment. 

184. Rank of Motion. — A motion to 
amend, as has been seen, may be itself 
amended. It stands in the same degree only 
with the previous question and indefinite post- 
ponement, and neither, if first moved, is super- 
seded by the other. 

185. May be Superseded, — But this mo- 
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tion is liable to be superseded by a motioo to 
postpone to a day certain ; so that, amendment 
and postponement competing, the latter is to 
be first put. The reason is, that a. question for 
amendment is not suppressed by postponing or 
adjourning the principal question, but remains 
before the assembly whenever the main ques- 
tion is resumed ; for otherwise it might happen 
that the occasion for other urgent business 
might go by and be lost by length of debate on 
the amendment, if the assembly had no power 
to postpone the whole subject. 

i86. May be Superseded by Motion to 
Commit. — A motion to amend may also be 
superseded by a motion to commit ; so that the 
latter, though subsequently moved, is to be first 
put ; because, " In truth, it facilitates and be- 
friends the motion to amend.' ' 
t 187. Effect of Decision. — The effect of 
both a negative and an affirmative decision of 
amendments has already been considered. 
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CHAPTER XI. 
Of the Order of Proceeding. 

i88. When the Presiding Officer has 
Discretion. — When several subjects are before 
the assembly, that is, on their tabic for con- 
sideration (for there can be but a single subject 
«n(/<fr consideration at the same time), and no 
priority has been given to any one over another, 
the presiding officer is not precisely bound to 
any order as to what matters shall be first taken 
up, but left to his own discretion, unless the 
assembly on a question decide to take up a par- 
ticular subject. 

189. Fixed Order is Desirable. — A set- 
tled order of business, however, where the pro-' 
ceedings of an assembly are likely to last a con- 
siderable time, and the matters before it are 
somewhat numerous, is useful if not necessary 
for the government of the presiding officer, and 
to restrain individual members from calling up 
favorite measut 
charge, Out of 
able for direc 
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sembly when a motion is made to take up a 
particular matter, to the prejudice of others, 
which are of right entitled to be first attended 
to in the general order of business. 

igo. How Order May be Established. 
' — The order of business may be established in 
virtue of some general rule, or by special orders 
relating to each particular subject, and must, 
of course, necessarily depend upon the nature 
andamount of the matters before the assembly. 

191. Natural Order. — The natural order, 
in considering and amending any paper which 
consists of several distinct propositions, is to 
begin at the beginning and proceed through it 
by paragraphs; and this order of proceeding, 
if strictly adhered to, as it should always be Id 
numerous assemblies, would prevent any amend- 
ment in a former part from being admissible 
after a latter part had been amended ; but this 
rule does not seem to be so essential to be ob- 
served in smaller bodies, in which it may often 
be advantageous to allow of going from one 
part of a paper to another, for the purpose of 
amendments. 

192. Exception to Natural Order. — To 
this natural order of beginning at the beginning 
there is one exception, acccvding to parliamen- 
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tary usage, where a resolution or series of reso- 
lutions or other paper has a preamble or title; 
in which case the preamble or title is postponed 
antil the residue of the paper is gone through 
with. 

193. Consideration of a Several Para- 
graph Proposition. — In considering a prop- 
osition consisting of several paragraphs, the 
course Is for the whole paper to be read entirely 
through, in the first place, by the clerk ; then a 
second time by the presiding officer, by para- 
graphs, pausing at the end of each, and putting 
questions for amending, if amendments are 
proposed ; and when the whole paper has been 
gone through with in this manner, the presid- 
ing officer puts the iinal question on agreeing 
to or adopting the whole paper aa amended or 
unamended. 

■ 194. Order of Committee Reports. — 
When a paper which has been referred to a 
committee and reported back to the assembly 
is taken up for consideration, the amendments 
only are first read, in course, by the clerk. The 
presiding officer then reads the first and puts it 
to the question, and so on until the whole are 
adopted or rejected, before any other amend- 
ment is admitted, with the exception of an 

■s 
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amendment to an amendment. When the 
amendments reported by the committee have 
been thus disposed of, the presiding officet 
pauses and ffives time for amendments to be 
proposed in the assembly to the body of the 
paper (which he also docs if the paper has 
been reported without amendments, putting no 
questions but on amendments proposed); and 
when through the whole, he puts the question 
on agreeing to or adopting the paper as the 
resolution, order, etc., of the assembly. 

195. Statement of Pinal Question. — 
The final question is sometimes stated merely 
on the acceptance of the report, but a better 
form is on agreeing with the committee in the 
resolution, order, or whatever else the conclu- 
sion of the report may be, as amended, or 
without amendment, and the resolution or or- 
der is then to be entered in the journal as the 
esolution, etc., of the assembly, and not as 
the report of the committee accepted. 

ig6. How Amended Report is to be 
Treated.— When the paper referred to a com- 
mittee is reported back as amended, in a new 
draft (which may be, and often is, done where 
the amendments are numerous and compara- 
tively unimportant}, the new draft is to be con* 
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sidered as an amendment, and is to be first 
amended, if necessary, and then put to the 
question as an amendment reported by the com- 
mittee ; or the course may be, first to accept 
the new draft as a substitute for the original 
paper, and then to treat it as such. 

197. Several Questions Pending at the 
Same Time. — It often happens that, l)esides 
a principal question, there are several others 
connected with it pending at the same time, 
which are to be taken in their order; as, for 
example, suppose, first, a principal motion ; 
second, a motion to amend ; third, a motion to 
commit ; fourth, the preceding motions being 
pending, a question of order arises in the de- 
bate, which gives occasion, _/^/'A, to a question 
of privilege, and this leads, sixth, to a sub- 
sidiary motion, as to lie on the table. The 
regular course of proceeding requires the 
motion to lie on the table to be first put ; if 
this is negatived, the question of privilege 
is then settled ; after that comes the question 
of order, then the question of commitment; 
if that is negatived, the question of amend- 
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one another, and in what order they are to be 
decided. 

198. Question Must be Stated Before 
Action. — When a motion is made and sec- 
onded, it is the duty of the presiding officer to 
propose it to the assembly ; until this is done it 
is not a question before the assembly to be 
acted upon or considered in any manner, and 
consequently it is not then in order for any 
member to rise either to debate it or 10 make 
any motion in relation to it whatever, 

igS a. President Cannot Refuse to Put 
Motions. — The president qf an association 
cannot prevent the transaction of business at a 
meeting byrefusing to put motions, or by leav- 
ing the meeting. And if he does refuse or 
leave, the vice-president may put a motion 
which is properly made.* — £B,] 

199. Principal and Subsidiary Motion 
Cannot be Stated Together.— It is there- 
fore a most unparliamentary and abusive pro- 
ceeding to allow a principal motion and a sub- 
sidiary one relating to it to be proposed and 
stated together, and to be put to the question 
in their order, as is done when a member 

• 43 New York Supp,, 852, 
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moves a principal question, a resolution, -for 
example, and, at the same time, the previous 
question, or that the resolution lie on the table. 
In such a case the presiding officer should take 
no notice whatever of the subsidiary motion, 
but should propose the principal one by itself 
in the usual manner, before allowing any other 
to be made. Other members, then, would not 
be deprived of their rights of debate, etc., in 
relation to the subject moved. 

200. Right to Floor. — When a member 
has obtained the floor he cannot be cut off 
from addressing the assembly on the question 
before it, nor, when speaking, can he be inter- 
rupted in his speech by any other member rising 
and moving an adjournment, or for the orders 
of the day, or by making any other privileged 
motion of the same kind ; it being a general 
rule that a member in possession of the floor, 
or proceeding with his speech, cannot be taken 
down or interrupted but by a call to order ; and, 
the Question of order being decided, he is still 
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called to by the presiding officer. Such calls 
for the question are themselves breaches of 
order which, though the mcrober who has risen 
may respect them as an expression of the impa- 
tience of the assembly at further debate, do not 
prevent him from going on if he pleases. 



CHAPTER XII. 

Of Order in Debate. 

201. Difference Betvreen Assembljr 
and Forensic Debate. — Debate in a delib- 
erative assembly must be distinguished from 
forensic debate, or that which lakes place before 
a judicial tribunal ; the former being, in theory, 
at least, more the expression of individual 
opinions among the members of the same body ; 
the latter more a contest for victory, between 
the disputants, before = •^'•"tir^'-t -"-i ;r,^-r,on_ 
dent body ; the forme 
the latter regarding re 
the parties.* 

• An exception to ihisr 
of tbe mover of a question 
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202. Presiding Officer. — It is a genend 
rule in all deliberative assemblies that the pre- 
siding officer shall not participate in the debate 
or other proceedings in any other capacity 
than as such officer. He is only allowed, 
therefore, to state matters of fact within his 
knowledge; to inform the assembly on points 
of order or the course of proceeding when called 
upon for that purpose. Or when he finds it neces- 
sary to do so ; and on appeals from his decision, 
on questions of order, to address the assembly 
in debate. 

Sect. I. As to the Manner of Speaking. 

203. Recognition of Member, — When 
a member desires to address the assembly on 
any subject before it (as well as to make a mo- 
tion), he is to rise and Stand up in his place, 
uncovered, and to address himself, not to the 
assembly, nor any particular member, but to the 
presiding officer, who, on hearing him, calls 
him by his name, that the assembly may take 
notice who it is that speaks, and give their at- 

of the debate, to reply to tlie arguments brought against 
his motion ; but this ia a matter of fkTor and indulgence 
andnot of right. 
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tendon accordinglj. If aoj qvestioa aiises as 
to who ihall be cntitkd to the Boca wbeie ser- 
end members rise at or neaily at tbesame tfane, 
it is decided in tbe manner abvady described 
(46) as to obtaining tbe floor to make a motion. 

304. Preference in Recognizing. — It is 
costomary, indeed, for the presiding officer, 
after a motion has been made, seconded, and 
proposed, to give the floor to the mover* in 
preference to others, if he rises to speak ; or, 
on resuming a debate afler an adjonmment, to 
give the floor, if he desires it, to the mover of 
the adjournment in preference to other mem- 
bers ; or, where two or more members claim 
the floor, to prefer him who is opposed to the 
measure iri question ; but in all these cases the 
determination of the presiding officer may be 
overruled by the assembly. 

105. Floor Cannot be Given Up at all 
Without Losing It. — It is sometimes 
thought that when a member, in the course 

* Somelimes a member, instead of propo^nghismolion 
It liriti proceeds wilb his speech ; but in sucb a case he 
is liable to be taken down (o order, unless be states that 
be intends to conclude with a motion, and infonns tbe 
•ssembly nbat that motion is, and then be may be allowed 
to proceed 
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of debate, breaks off his speech and gives up 
the floor to another for a particular purpose, he 
is entitled to it again, as of right, when that 
purpose is accomplished ; but though this is 
generally conceded, yet when a member gives 
up the floor for one purpose he does so for all, 
and it is not possible for the presiding ofScer 
to take notice of and enforce agreements of 
this nature between members, 

206. Mention of Names in Debate. — ■ 
No person, in speaking, is to mention a mem- 
ber then present by his name, but to describe 
him by his seat in the assembly, or as the mem- 
ber who spoke last, or last but one, or on the 
other side of the question, or by some other 
equivalent expression. The purpose of this rule 
is to guard as much as possible against the ex- 
citement of all personal feeling, either of favor 
or of hostility, by separating, as it were, the 
official from the personal character of each 
member, and having regard to the former only 
in the debate. 

307. Presiding Officer. — If the presiding 
officer rises up to speak, any other member 
who may have risen for the same purpose 
ought to sit down, in order that the former may 
be flrst heard ; but this rule does -^t authorize 
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the presiding officer to interrupt a member 
whilst speaking, or to cut off one to whom he 
has given the floor; he must wait, like other 
members, until such member has done speaking. 
So8. Member's Position While Speak- 
ing. — A member while speaking must remain 
standing in his place, uncovered, and when 
he has finished his speech he ought to resume 
his seat; but if unable to stand without pain 
or inconvenience, in consequence of age, sick- 
ness, or other infirmity, he may be indulged to 
speak sitting. 

Sect. II. As to the Matter in Speaking, 
aog. Debate Must Relate to Question. 
— Every question that can be made in a delib- 
erative assembly is susceptible of being debated, 
according to its nature ; that is, every member 
has the right of expressing his opinion upon it. 
Hence it is a general rule, and the principal 
one relating to this matter, that in debate those 
who speak are to confine themselves to the 
question, and not to speak impertinently or be- 
side the subject. So long as a member has the 
floor, and keeps within the rule, he may speak 
for as long a time as he pleases j though, if an 
uninteresting speaker trespasses too much upon 
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the time and patience of the assembly, the 
members seldom fail to show their dissatisfac- 
tion in some way or other, which induces him 
to bring his remarkes to a close, 

aio. Indecent Language. — It is also a 
rule that no person, in speaking, is to use inde- 
cent language against the proceedings of the 
assembly, or to reflect upon any of its prior 
determinations, unless he means to conclude 
his remarks with a motion to rescind such deter- 
mination ; but while a proposition under con- 
sideration is still pending, and not adopted, 
though it may have been reported by a com- 
mittee, reflections on it are no reflections on 
the assembly. The rule applies equally to the 
proceedings of committees, which are, indeed, 
the proceedings of the assembly. 

an. When Are Remarks Pertinent. — 
Another rule in speaking is that no member is 
at liberty to digress from the matter of the 
question, to fall upon the person of another, 
and to speak reviling, nipping, or unmannerly 
words of or to him. The nature or conse- 
quences of a measure may be reprobated in 
strong terms, but to arraign the motives of 
those who advocate it is a personality and 
against order. 
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313. Presumption in Favor of Perti- 

Dency. — It is very often an extremely difficult 
and delicate matter to decide whether the re- 
marks of a member are pertinent or relevant 
to the question ; but it will, in general, be safe 
for the presiding officer to consider them so, 
unless they very clearly reflect, in an improper 
manner, either upon the person or motives of 
a tnembei, or upon the proceedings of the 
assembly, or the member speaking digresses 
from or manifestly mistakes the question. 

313. Subordinate Supersede Main 
Questions. — It often happens, in the consid- 
eration of a subject, that whilst the general 
question remains the same, the particular ques- 
tion before the assembly is constantly chang- 
ing; thus, while, for example, the general 
question is on the adoption of a series of reso- 
lutions, the particular question may at one 
moment be on an amendment ; at another on 
postponement; and, again, on the previous 
question. In all these cases the particular ques- 
tion supersedes, for the time, the main question, 
and those who speak to it must confine their 
remarks accordingly. The enforcement of 
order in this respect requires the closest atten- 
tion on the part of the presiding ofl[icer. 
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314. How Member Proceeds After 
Called to Order. — When a member is in- 
terrupted by the presiding officer, or called to 
order by a member for irrelevancy or departing 
from the question, a question maybe made as to 
whether he shall be allowed to proceed in his 
remarks in the manner he was speaking when he 
was interrupted; but if no question is made, 
or if one is made and decided in the negative, 
he is still to be allowed to proceed in order, 
that is, abandoning the objectionable course 
of remark. 

Sect. III. As to Times of Speaking. 

315. Member Can Speak Once. — The 
general rule in all deliberative assemblies, un- 
less it is otherwise specially provided, is that no 
member shall speak more than once to the 
same question, although the debate on that 
question may be adjourned and continued 
through several days, and although a mem- 
ber who desires to speak a second time has, in 
the course of the debate, changed his opinion. 

215 a. Rule in Congress. — The rule of 
the lower house of Congress is : " No member 
shall speak more than once to the same ques- 
tion without leave of the House, unless he be 



■v-nniiier^ - iir t a tbclo^cii s iimiihI and 
'iti'jatai. asui zr.tsi TeKrred ^ i comflkittee, 
•.-.o*c w"j> vcak -.\i tae ia;7-:<i3ction of the 
tf./Ax.r. Tsa.'T i^^eak. xr^Lu. cc the qrxstMXi pn- 
•^-•^ by :h« report of the committee, tbangh 
it rt n-.rAtanaaily the same question with the 
ItAtf-KT i and »o, inembeis who have spoken on 
!['•'! pririi-.jpal or main 4]iKsti<ni maj speak 
a((M:n </n 211 (he nibsidiary or incidental qoes- 
ti'irrt arising in the course of the debate. 

317. When He May Speak a Second 
Time, -'lite rule as to speaking but once on 
n ((iirMion, if utrictly enforced, will prevent a 
rin-iiibrr from »peaking a second time without 
tlic ft''"criil conBtnt of the assembly, so long as 
llicip in any other memtrer who himself desires 
ti) NjirHk; but when all who desire to speak 
hnvi' NiHikcn, a mcmlicr may speak a second 
liiuo Uv Inivr of the flsscmbly, 

itS. Mny Speak a Second Time to 
Kii)tlAtn. A member may also be pennitted 
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to Speak a second time in the same debate, in 
order to dear a matter of fact, or merely to 
explain himself in some material part of his 
speech ; or to the orders of the assembly, if 
they be transgressed (although no question may 
be made), but carefully keeping within that 
line and not falling into the matter itself, 

219. How LrOng He Must Wait Before 
Explaining. — It is sometimes supposed that, 
because a member has a right to explain him- 
self he therefore has a right to interrupt another . 
member whilst speaking, in order to make the 
explanation ; but this is a mistake. He should 
wait until the member speaking has finished ; 
and if a member, on being requested, yields 
the floor for an explanation, he relinquishes it 
altogether. 

Sect. IV. Aa to Stopping Debate. 
320. Ordering of Previous Question 
Ends Debate. — The only mode in use in this 
country, until recently, for the purpose of put- 
ting an end to an unprofitable or tiresome de- 
bate, was by moving the previous question; the 
effect of which motion, as already explained, 
if decided in the affirmative, is to require the 
main or principal question to be immediately 
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taken. When this question is moved, there- 
fore, it necessarily suspends all farther consider- 
ation of the main question, and precludes all 
further debate or amendment of it ; though, as 
has been seen, it stands in the same degree with 
postponement, amendment and commitment, 
and, unless in virtue of a special rule, cannot be 
moved while either of these motions is pending. 

321. Assembly May Fix Time. — The 
other mode of putting an end to debate, which 
has recently been introduced into use, is for the 
assembly to adopt beforehand a special order 
in reference to a particular subject, that at 
such a time specified all debate upon it shall 
cease, and all motions or questions pending in 
relation to it shall be decided. 

233. Speaking More than Once. — An- 
other rule which has lately been introduced for 
the purpose of shortening rather than stopping 
debate is, that no member shall be permitted 
to speak more than a certain specified time on 
any question ; so that, when the time allotted 
has expired, the presiding officer announces the 
fact, and the member speaking resumes his seat. 

333 a. Closure in House of Commons, 
— In 1883 the House of Commons adopted an 
Older alloM^ng the Speaker when, in his judg. 
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ment, a subject had been fully considered, to 
inform the House that the question should be 
put. Until the adoption of this order the ' 
only limitation on debate was an order passed 
in 1604, "That if any man speak imperti- 
nently, or beside the question in hand, it 
stands with the orders of the House for the 
Speaker to interrupt him, and to have the pleas- 
ure of the House, whether they will further 
hear him." That speakers have long wished 
that there was some way of closing debate may 
be learned from Hatsell's Precedents, who de- 
scribes one of the speakers as saying, after 
listening to a long debate ; " I am tired, I am 
weary, I am heartily sick of this."* 

Sect. V. As to Decorum in Debate. 

333. Speaker Must Not be Disturbed. 

— Every member having the right to be heard, 

* In llie lower House in Belgium, the President of the 
Chamber and Prune Minister consult concerning the ad- 
visabiUty of cloture ; in Denmark, if the President of 
the Danish Chamber thinks the debate has been improp- 
erly prolonged, he can propose ihe cIDiure, which is de- 
cided \e} (he Chamber without debate ; in Spain, the 
cloture may be moved by the President of the House. 
Dickinson*! Rules and Proctdure of Foreign ParBo' 
mtnis, 321, 102, 224, 266. 
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every other merober is bound to conduct hin^- 
self in such a manner that this right may be 
effectual. Hence it is a rule of order, as well 
as of decency, that no member is to disturb 
another in his speech by hissing, coughing, 
spitting; by speaking or whispering ; bypass- 
ing between the presiding officer and the mem- 
ber speaking ; by going across the assembly- 
room, or walking up and down in it ; or by any 
other disorderly deportment which tends to dis- 
turb or disconcert a member who is speaking. 

224. When He Should Sit Down.— 
But, if a member speaking finds that he is not 
regarded with that respectful attention which 
his equal right demands, — that it is not the in- 
clination of the assembly to hear him, — and 
that by conversation or any other noise they 
endeavor to drown his voice, — it is his most 
prudent course to submit himself to the pleasure 
of the, assembly, and to sit down ; for it scarcely 
ever happens that the members of an assembly 
are guilty of this piece of ill manners without 
some excuse or provocation, or that they are 
so wholly inattentive to one who says anything 
worth their hearing. 

225. Presiding Officer Must Maintain 
Order. — It is (he duty of the presiding officer, in 
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such a case, to endeavor to reduce the assembly 
to order and decorum ; but if his repeated calls 
to order, and his appeals to the good sense and 
vlecency of the membeTS, prove ineffectual, it 
then becomes his duty to call by name any 
member who obstinately persists in irregularity, 
whereupon the assembly may require such mem- 
ber to withdraw, who is then to be heard, if he 
desires it, in exculpation, and to withdraw; 
then the presiding officer states the offence 
comtnitted, and the assembly considers of the 
kind and degree of punishment to be inflicted. 
326. When He May Permit Disorder. 
— If, on repeated trials, the presiding officer 
finds that the assembly will not support him ' 
in the exercise of his authority, he will then be 
justified, but not till then, in permitting, with- 
out censure, every kind of disorder. 

Sect. VI. As to Disorderly Words. 
227. OHiensive Language. — If a member, 
in speaking, makes use of language which is 
. personally offensive to another, or insulting to 
the assembly, and the member offended, or any 
other, thinks proper to complain of it to the 
assembly, the course of proceeding is as fol- 
lows : 
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338. How Offending Member Sbouid 
be Treated. — The member speaking is iia- 
mediately interrupted in the coarse of his 
speech by another or serend members rising 
and calling to order, and the member who 
objccts^r complains of the words is then called 
upon by the presiding officer to state the words 
which he complains of, repeating them exactly 
as he conceives them to have been spoken, in 
order that they may be reduced to writing by 
the clerk ; or the member compluning, without 
being so called upon, may proceed at once to 
state the words either verbally or in writing, 
and desire that the clerk may take them down 
at the table. The presiding officer may then 
direct the clerk to take them down ; but if 
he sees the objection to be a trivial one, and 
thinks there is not foundation for their being 
thought disorderly, he will prudently delay 
giving any such directions, in order not unne- 
cessarily to interrupt the proceedings, though, 
if the members generally seem to be in favot 
of having the words taken down by calling 
out to that effect, or by a vote, which the 
assembly may doubtless pass, the presiding 
officer should certainly order the clerk to 
take them down in the form and manner in 
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Which they are stated by the member who 
objects, 

32g. Effect of Denying Offensive Lan- 
guage. — The words objected to being thus 
written down, and forming a part of the minutes 
in the clerk's book, they are next to "be read 
to the member who was speaking, who may 
deny that those are the words which he spoke, 
in which case the assembly must decide by a 
question whether they are the words or not. 
If he does not deny that he spoke those words, 
or when the assembly has itself determined 
what the words are, then the member may 
either justify them or explain the sense in which 
he used them, so as to remove the objection of 
their being disorderly ; or he may make an 
apology for them. 

330. Explanation or Apology. — If the 
justification, or explanation, or apolof^y, of the 
member is thought sufficient by the assembly, 
no further proceeding is necessary ; the mem- 
ber may resume and go on with his speech, the 
assembly being presumed, unless some further 
motion is made, to be satisfied ; but if any two 
members (one to make and the other to second 
the motion) think it necessary to state a ques- 
tion, so as to take the sense of the assembly 
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Ttpcm tbe war^ and tirbcidttr tbe i 
nsini; tfaem has been gmhy of any offcDce 
tDwuds the mami bly, At ™r^hrT must with- 
dixw bcfoK thai qncEtioB is Stated ; and then 
die sense of the jaaranbly mast be taken, and 
ndi fi}nber proceedings had in relation to 
ptmishing the maiber as may be tboogfat neccs> 
^aj and propa. 

a^t. OfiensiTC Liai^uage Should be 
ViTrttten Down. — Tbe above is the couree 
of proceeding established by the writers of 
greatest authority, and ought invariably to be 
pursued; it might, however, be improved by 
the memberwho objects to words writing them 
down at once, and thereupon moving that they 
be made a part of the minutes ; by which means 
the presiding officer would be relieved from the 
responsibility of determining, in the first in- 
stance, upon the character of the words. 

333. Offensive Words Should be No- 
ticed at Once. — If offensive words are not 
taken notice of at the time they are spoken, 
but the member is allowed to finish his speech, 
and then any other person speaks, or any other 
matter of business intervenes before notice is 
taken of the words which gave offence, the 
words are not to be written down, or ih# 
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tnember using them censured. This rule is 
established for the common security of all the 
members, and to prevent the mistakes which 
(dust necessarily happen if words complained 
of are not immediately reduced to writing. 



CHAPTER XIII. 
Of the Question, 



333. Difference Between Motion, 
Question, etc. — When any proposition is 
made to a deliberative assembly, it is called a 
motion ; when it is stated or propounded to the 
assembly for their acceptance or rejection, it is 
denominated a question; and, when adopted, 
it becomes the order, resolution, or vote of the 
assembly. 

334. Object of Prior Proceedings. — 
All the proceedings which have thus far been 
considered have only bad for their object to 
bring a proposition into a form to be put to 
the question, that is, to be adopted as the 
sense, will, or judgment of the assembly, or to 
be rejected, according as such proposition may 
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be fotuid to tmile in its &Tor, or to Eul of 
uniting, a majority of the members. 

335. Finid Vote. — When any proposition, 
whether principal, subsidiary, or inddeotal, or 
of whatever nature it may be, is made, sec- 
onded, and stated, if no alteration is proposed, 
— H3r if it admits of none, or if it is amended,—^ 
and the debate upon it, if any, appears to be 
brought to a close, the presiding officer then 
inquires whether the assembly is ready for the 
question ? and if no person rises the question 
is then stated, and the votes of the assembly 
taken upon it. 

336. Statement of the Question. — The 
question is not always stated to the assembly in 
the precise form in which it arises or is intro- 
duced ; thus, for example, when a member pre- 
sents a petition, or the chairman of a commit- 
tee offers a report, the question which arises, 
if no motion is made, is, Shall the petition or 
the report be received? and so, when the pre- 
vious question is moved, it is stated in this 
form, Shall the main question be now put f — the 
question being stated, in all cases, in the form 
in which it will appear on the journal, if it 
passes in the affirmative. 

336 a. Methods of Voting. — ^There are 
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several methods of voting : by silent assent, by 
voice, by a show of hands, by division, by roll- 
call or by yeas and nays, by ballot, — [B,] 

837. Informal Consent. — In matters of 
trifUng importance, or which are generally of 
course, such as receiving petitions and reports, 
withdrawing motions, reading papers, etc., the 
presiding officer most commonly supposes or 
takes for granted the consent of the assembly, 
where no objection is expressed, and does not 
go through the formality of taking the question 
by a vote. But if, af^er a vote has been taken 
in this informal way and declared, any member 
rises to object, the presiding officer should con- 
sider everything that has passed as nothing, 
and at once go back and pursue the regular 
course of proceeding. Thus, if a petition is 
received without a question, and the clerk is 
proceeding to read it, in the usual order of 
business, if any one rises to object, it will be 
the safest and most proper course for the pre- 
siding officer to require a motion for receiving 
it to be regularly made and seconded. 

338. Putting of Final Question. — The 
question being stated by the presiding officer, 
he first puts it in the affirmative, namely: As 
utat^ as are of opinion that — repeating the 
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words of the question, — say aye, and immedi- 
ately all the members who are of that opinion 
answer aye ; the presiding officer then puts the 
question negatively. As many as are <^ a differ- 
ent opinion, say ff<7, and thereupon all the mem- 
bers who are of that opinion answer no. The 
presiding officer judges by his ear which side 
has "the more voices," and decides accordingly 
that tke ayes have it, or the noes have it, as the 
case may be. If the presiding officer is doubt- 
ful as to the majority of voices he may put the 
question a second time, and if he is still unable - 
to decide, or if, having decided according to 
his judgment, any member rises and declares 
that he believes the ayes or the noes (whichever 
it may be) have it, contrary to the declaration 
of the presiding officer, then the presiding 
ofGcer directs the assembly to divide, in order 
that the members on the one side and the other 
may be counted. 

339. Division. — If, however, any new mo- 
tion should be made after the presiding offi- 
cer's declaration, or if a member who was not 
in the assembly-room when the question was 
talien should come in, it will then be too late to 
contradict the presiding officer and have the 
assembly divided. 
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140. Mode of Voting. — The above is the 
pa.iiamentary form of taking a question, and 
is In general use in this country ; but in some 
of our legislative assemblies, and especially in 
those of the New England States, the suffrages 
are given by the members holding up their 
right hands, first those in the af&miative, and 
then those in the negative, of the question. 
If the presiding officer cannot determine by 
the show of hands which side has the majority, 
he may call upon the members to vote again, 
and if he is still in doubt, or if his declaration 
is questioned, a division takes place. When 
the question is taken in this manner, the pre- 
siding officer directs the members, first on the 
affirmative side and then on the negative, to 
manifest their opinion by holding up the right 
hand. 

341. Division by Count. — When a di- 
vision of the assembly takes place, the presid- 
ing officer sometimes directs the members to 
range themselves on different sides of the as- 
sembly-room, and either counts them himself 
or they are coun/ed by tellers appointed by him 
for the purpose, or by monitors permanently 
appointed for that and other purposes; or the 
members rise in their seats, first on the affinn»- 
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five and then on the negative, and (standing 
uncovered) arc counted in the same tnaoner. 
When the members are counted by the presid- 
ing officer, he announces the numbers and de- 
clares the result. When they are counted by 
tellers or monitors, the tellers must first agree 
among themselves, and then the one who has 
taled for the majority reports the numbers to 
ihe presiding officer, who thereupon declares 
<he result. 

242. Division by Tellers. — The best 
method of dividing an assembly that is at all 
numerous is for the presiding officer to appoint 
tellers for each division or section of the as- 
sembly-room, and then to require the mem- 
bers, first those in the affirmative, and then those 
in theiiegative, to rise, stand uncovered, and be 
counted; this being done on each side, the tellers 
of the several divisions make their returns, and 
the presiding officer declares the result. 

243. When Presiding Officer Can 
Vote. — If the members are equally divided 
the presiding officer may, if he pleases, give 
the casting vote ; or, if he chooses, he may re- 
frain from voting, in which case the motion 
does not prevail, and the decision is in the 
negative. 
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343 a. When Speaker Must Vote.— 
ConcemiDg the right or duty of the Speaker to 
vote, the question is not altogether settled. For 
manyyearsit was unsettled in the lower branch 
of Congress. Now, however, the law requires 
the Speaker to vote when it would be decisive. 
"By the practice of the House," so Follet re- 
marks, " this rule obliges the Speaker to vote ; 
(i) to break a tie, (z) to make a tie, (3) to 
complete a two-thirds vote, and (4) when his 
vote is netessary to make a quorum. It has 
been chimed, however, that the spirit of the 
rule does not include a negative vote on an 
even division, and when Mr. Speaker White in 
the Twenty-Seventh Congress gave such a vote, 
it was said to be unnecessary. But the ruling 
now in Congress, and nearly all public assem- 
blies, is that the Speaker should vote on an 
equal division, even although his vote may be 
cast in the negative."* — [B.] 

243 b. His Right to Vote as Affected 
by Positive Law, — It seems desirable to 
state the Speaker's right to vote more fully. 
If he is not a member of the body over which 
he piesides, he has no right to vote unless this 

* Speaker of the House of Rep., 150. 

.„.., Google 



1 50 PAKLIAKENrABr PRACTICE. 

is given to him by positive law, as in the case 
of the Vice-President of the United States, 
whose right to give a. casting vote is prescribed 
by the Constitution. The same maybe said 
of the Lieutenant-Governor of many of the 
States; their right to vote is a constitutional 
one, otherwise they would have none, because 
they are not members of the bodies over which 
they preside. If a Speaker is a member, then 
he can vote, and no rule of the body would be 
legal preventing him from exercishig it. In 
other words, his right to vote as a member is 
not impaired by his election and exercise of 
the functions of Speaker. From motives of 
delicacy many prefer not to vote, except in the 
case of a tie, or to makea tie, and thus pre- 
vent a motion from prevailing, but his right to 
vote in all cases is unquestioned. If he does 
nor vote in the regular order, as the rules pre- 
scribed for members require, nevertheless his 
vote is not lost, and he may afterward insist on 
his right to vote and exercise it, — [B.] 

244. Who Must Vote. — It is a general 
rule that every member who is in the assem- 
bly-room at the time when the question is 
stated has not only the right but is bound 
to vote ; and, on the other hand, that no mem- 
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ber can vote who was not in the room at that 
time, 

244 a. Effect of Silence.— The effect of 
remaining sitent is well understood. At a valid 
meeting of stockholders, if no contrary rule is 
established by the charter or by-laws, a majority 
of those voting prevails. Those who have an 
opportunity to vote and refrain, though they 
have a majority of the stock, must be held to 
acquiesce in the result of the votes actually 
cast.*— [B.] 

244 b. Silence is Acquiescence. — When 
a question is put by the presiding officer, silence 
is acquiescence with the majority, because each 
member is supposed to have assented before- 
hand to the process established to ascertain the 
general will. But this rule of implied assent 
does not apply to a measure which is essentially 
revolutionary, and based on no pre-established 
process of ascertainment whatever. f — [B.] 

344 c. Silence of the Whole Assembly. 
— Again, if silence of the whole assembly is 
equivalent to a unanimous vote in the affirma- 
tive, silence of a part of the members not voting 

• 34 Minn. Rep, 135- 
j- 4 Wharton, 531. 
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cannot be counted against the express voice of 
another pact voting. If those present having 
the right and opportunity to vote refuse to 
exercise it, and witness without objection the 
passage of a by-law or other act by the usual 
roode of voting, counting, and declaring, the 
objection of an insufficient or invalid vote by 
reason of not counting non-votes present can- 
not afterwards be made.* — [B.] 

245. Yea and Nay Vote. — The only other 
form of taking the question which requires to 
be described is one in general use in this coun- 
try, by means of which the names of the mem- 
bers voting on the one side and on the other 
are ascertained and entered in the journal of 
the assembly. This mode, which is peculiar to 
the legislative bodies of the United States, is 
called taking the question by yeas and nays. 
In order to take a question in this manner it is 
stated on both sides at once, namely : As many 
asare ^ opinion that, eU,,will,when ih^irnames 
are called, answer Yes; and, As many as are of 
a different opinion will, when their names are 
called, answer No; the roll of the assembly is 
then called over by the clerk, and each mem- 

* 58 New Hamp. Rep., 187. 
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ber, as his name is called, rises in his place, 
and answers yes or ne, and the clerk notes the 
answer asthe roll is called. When the roll has 
been gone through, the clerk reads over first the 
names of those who have answered in the affir- 
mative, and then the names of those who have 
answered in the negative, in order that if he 
has made any mistake in noting the answer, or if 
any member has made a mistake in his answer, 
the mistake of either may be corrected. The 
names having been thus read over, and the mis- 
takes, if any, corrected, the clerk counts the 
numbers on each side, and reports them to the 
presiding officer, who declares the result to the 
assembly. 

245 a. Requirement of Federal Con- 
stitution. — By the Constitution of the United 
States "the yeas and nays of the members 
of either House on any question shall, at 
the desire of one-fifth of those present, be 
entered on the journal." And in voting for 
and against a bill that has been vetoed, the 
entry must be made without any order. In 
some of ^he State legislatures five members are 
enough to second the call for the yeas and nays ; 
in others three ; in no case is a majority re- 
quired. The reason for requiring only a small 
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number is, that the wish of the minority for 
such a record of the action of the members is 
obviously just. — [B.] 

246. Yea and Nay Vote in Mass. — ^The 
following is the mode practised in the House 
of Representatives of Massachusetts (which is 
by far the most numerous of all the legislative 
bodies in this country) of taking a question by 
yeas and nays. The names of the members 
being printed on a sheet, the clerk calls them 
in their order ; and as each one answers, the 
clerk (responding to the member at the same 
time) places a figure in pencil, expressing the 
number of the answer, at the left or right of 
the name, according as the answer is yes or no, 
so that the last figure or number on each side 
shows the numbers of answers on that side ; 
&nd the two last numbers or figures represent 
the respective numbers of the affirmatives and 
negatives on the division. Thus, at the left 
hand of the name of the member who first an- 
swers yes the clerk places a figure i ; at the 
right hand of the first member who answers no 
he also places a figure i ; the second member 
that answers yes is marked a ; and so on to the 
end of the list ; the side of the name on which 
the figure is placed denoting whether the an- 
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ftDswer is jras or iu>, and the figure denoting 
the number of the answer on that side. The 
affirmatives and negatives are then read sep- 
arately, if necessary, though thiit is usually 
omitted, and the clerk is then prepared, by 
means of the last figure on each side, to give 
the numbers to the speaker to be announced 
to the house. The names and an'^^frcrs are 
afterwards recorded on the journal. 

247, How Long Debate Majr Con- 
tinue. — In any of the modes of taking a ques> 
tion, in which it is first put on one side, and 
then on the other, it is no full question until 
the negative as well as the affirmative has been 
put. Consequently, until the negative has 
been put it is in order for any member, in the 
same manner as if the division had not com- 
menced, to rise and speak, make motions for 
amendment or otherwise, and thus renew the 
debate ; and this whether such member was 
in the assembly-room or not when the question 
was put and partly taken. In such a case the 
question must be put over again on the affinna- 
tive as well as the negative side, for the reason 
that members who were not in the assembly- 
room when the question was first put may have 
since come in, and also thatiiome of those who 
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voted may have since changed their roioda. 
When a question is taken by yeas and nays, 
and the negative as well as the afGrmative of 
the question is stated, and the voting on each 
side begins and proceeds at the same time, the 
question cannot be opened and the debate re- 
newed after the voting has commenced. 

247 a. Changing Vote. — ^A member may 
change his vote, unless it be a ballot, at any 
time before the result has been declared ; bul 
in the United States Senate a Senator, by unani- 
mous consent, may change or withdraw his vote. 

-p.] 

248. Questions Arising During Divis- 
ion. — If any question arises in a point of order, 
as, for example, as to the right or the duty of 
a member to vole during a division, the pre- 
siding officer must decide it peremptorily, sub- 
ject to the revision and correction of the 
assembly after the division is over. In a case 
of this kind there can be no debate, though the 
presiding officer may, if he pleases, receive the 
assistance of members with their advice, which 
they are to give sitting, in order to avoid even 
the appearance of a debate ; but this can only 
be with the leave of the presiding officer, as 
otherwise the division might be prolonged to 
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an inconvenient length ; nor can anjr question 
be taken, for otherwise there might be division 
upon division without end. 

249. No Decision Without Quorum.— 
When, from counting the assembly on a divis- 
ion, it appears that there is not a quorum pres- 
ent, there is no decision, but the matter in 
question continues in the same state in which 
it was before the division ; and when after- 
wards resumed, whether on the same or on 
some future day, it must be taken up at that 
precise point. 



CHAPTER XIV, 

. Of Reconsideration. 

350. Decision Usually is Final. — It is 
a principle of parliamentary law, upon which 
many of the rules and proceedings are founded, 
that when a question has been once put to a 
deliberative assembly, and decided, whether in 
the affirmative or negative, that decision is the 
judgment of the assembly, and cannot be 
again brought into question. 

'^^'-"Jgk 
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351. Applies to Equivalent Questions. 
— This principle holds equally although the 
question proposed is not the identical qnestton 
which has already been decided, but only its 
equivalent ; as, for example, where the nega- 
tive of one question amounts to the affinnative 
of the other, and leaves no other alternative, 
these questions are the equivalents of one an- 
other, and a decision of the one necessarily 
concludes the other. 

352, Rule Explained. — A common appli- 
cation of the rule as to equivalent questions 
occurs in the case of an amendment proposed 
by striking out words, in which it is the in- 
variable practice to consider the negative of 
striking out as equivalent to the affirmative of 
agreeing ; so that to put a question on agree- 
ing, after a question on striking out is nega- 
tived, would be, in effect, to put the same 
question twice over. 

253. When Question Can be Re- 
peated. — The principle above stated does not 
apply so as to prevent putting the same ques- 
tion in the different stages of any proceeding, 
a<s, for example, in legislative bodies, the dif- 
ferent stages of a bill; so, in considering re- 
ports of committees, questions already taken 
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and decided before the subject was referred 
may be again proposed ; and, in like manner, 
orders of the assembly and instructions or ref- 
erences to committees may be discharged or 
rescinded. 

354. Reasons for Reconsidering. — The 
inconvenience of this rule, which is still 
maintained in all its strictness in the British 
Parliament (though divers expedients are there 
TEsorted to [as an explanatory or amending act] 
to counteract or evade it), has led to the intro- 
duction into the parliamentary practice of this 
country of the motion for reconsideration; 
which, while it recognizes and upholds the rule 
in all its ancient strictness, yet allows a delib- 
erative assembly, for sufficient reasons, to re- 
lieve itself from the embarrassment and incon- 
venience which would occasionally result from 
a strict enforcement of the rule in a particular 
case. 

255' Common Practices. — It has now 
come to be a common practice in all our de- 
liberative assemblies, and may consequently be 
considered as a principle of the common par- 
liamentary law of this country, to reconsider a 
vote already passed, whether affirmatively or 
negatively. 
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355 A- How Long the Right Exists.— 

All deliberative assemblies have a right, during 
the same Bcssion, to reconsider any vote which 
they may have taken, and only the final result 
is operative. — [B.]* 

356. Form of. — For this purpose a motion 
is made and seconded, in the usual manner, 
{hat such a vote be reconsidered ; and if this 
motion prevails, the matter stands before the 
assembly in precisely the same state and condi- 
tion, and the same questions are to be put in 
relation to it as if the vote reconsidered had 
never been passed. Thus, if an amendment 
by inserting words is moved and rejected, the 
same amendment cannot be moved again ; but 
the assembly may reconsider the vote by which 
it was rejected, and then the question will recur 
on the amendment, precisely as if the former 
vote had never been passed. 

357. Rules of Assemblies for Recon- 
sidering. — It is usual, in legislative bodies, to 
regulate by a special rule the time, manner, 
and by whom a motion to reconsider may b^ 
made ' thus, for example, that it shall be maue 
only on the same or a succeeding day, — by a 

* 7 New Jersey ^^ ReP'i lot. 
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member who voted with the majority, — .or afa 
time when there are as many members present 
as there were when the vote was passed ; but, 
where there is no special rule on the subject, a 
motion to reconsider must be considered in 
the same light as any other motion, and as 
subject to no other rules. 

357 a. Senate and House Rules of 
Congress. — In the lower House of Congress, 
when a motion has been made and carried, or 
lost, any member of the majority, on the same 
or succeeding day, may move its reconsidera- 
tion, and this takes precedence of all other 
questions except the consideration of a confer- 
ence report, a motion to adjourn, or take a 
recess. Furthermore, such amotion cannot be 
withdrawn after- the " succeeding day " with- 
out the consent of the House, and any member 
may call it up for consideration. If made 
during the last week of the session, action 
thereon must be immediate. The Senate rule 
differs in some respects. If a motion to recon- 
sider is lost, or if carried, and the first decision 
of the reconsidered question is affirmed, a 
motion to reconsider cannot be renewed with- 
out unanimous consent, — [B.] 
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CHAPTER XV. 

Of Committees. 

Sect. I. Their Nature and Functions. 

358. How Formed.— It is usual in all de- 
liberative assemblies to take the preliminary 
(sometimes, also, the intermediate) measures, 
and to prepare matters to be acted upon in the 
assembly, by committees composed either of 
members specially selected for the particular 
occasion, or appointed beforehand for atl mat- 
ters of the same nature. 

359. How Designated. — Committees of 
the first kind are usually called .f^/^i:/, the others 
standing (though the former appellation belongs 
with equal propriety to both), in order to dis- 
tinguish them from another form of committee 
constituted either for a particular occasion, or 
for all cases of a certain kind, which is com- 
posed of all the members of the assembly, and 
therefore denominated a committee of the whole. 

360. Advantages. — The advantages of 
proceeding in this mode aie manifold. It en- 
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ables a deliberative assembly to do raany things 
which, from its numbers, it would otherwise be 
unable to do, — to accomplish a much greater 
quantity of business, by dividing it among the 
members, than could possibly be accomplished 
if the whole body were obliged to devote itself 
to each particular subject, and to act in the 
preliminary and preparatory steps with a greater 
degree of freedom than is compatible with the 
forms of proceeding usually observed in full 
assembly. 

261. Why Appointed. — Committees are 
appointed to consider a particular subject, 
either at large or under special instructions: 
to obtain information in reference to a matter 
before the assembly, either by personal inquiry 
and inspection or by the examination of wit- 
nesses ; and to digest and put into proper form, 
for the adoption of the assembly, all resolutions, 
v&tes, orders, and other papers with which they 
may be charged. Committees are commonly 
said to be the "eyes and ears" of the assem- 
bly; it is equally true that, for certain pur- 
poses, they are also its " head and hands." 

263. Powers and Functions. — The 
powers and functions of committees depend 
chiefly upon the general authority and particu- 
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lar instructions given them by the assembly at 
the time of their appointment ; but they may 
also be, and very often are, further instructed 
whilst they arc in the exercise of their func- 
tions ; and sometimes it even happens that these 
additional instructions wholly change the na- 
ture of a committee by charging it with inqui- 
ries quite different from those for which it was 
originally established. 

Sect. II. Their Appointment. 

363. Standing and Select Committees 
Appointed Same Way. — In themannerof 
appointing committees there is no difference 
between standing and other select committees 
as to the mode of selecting the members to 
compose them ; and in reference to committees 
of the whole, as there is no selection of mem- 
bers, they are appointed simply by the order 
of the assembly. 

364. Number. — In the appointment of 
select committees, the first thing to be done is to 
fix upon the number. This is usually effected 
in the same manner that blanks are filled, 
namely, by members proposing, without the 
formality of a motion, such numbers as they 
please, which are then separately put to the 
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question, begioning with the largest and going 
regularly through to the smallest, until the as- 
sembly comes to a vote. 

265. Selecting Committee^. — The nuni> 
ber being settled, there are three modes of se- 
lecting the members, to wit, by the appointment 
of the presiding officer, — by ballot, — and by 
nomination and vote of the assembly ; the first 
sometimes in virtue of a standing rule, some- 
times in pursuance of a vote of the assembly in 
a particular case ; the second always in pursu- 
ance of a vote ; the last is the usual course 
where no vote is taken, 

266. Usually Named by Presiding Offi- 
cer. — In deliberative assemblies, whose sittings 
are of considerable length as legislative bodies, 
it is usual to provide by a standing rule that, 
unless otherwise ordered in a particular case, 
all committees shall be named by the presiding 
officer. Where this is the case, whenever a 
committee is ordered, and the number settled, 
the presiding officer at once names the mem- 
bers to compose it. Sometimes, also, the rule 
fixes the number of which, unless otherwise or- 
dered, committees shall consist. This mode 
of appointing a committee is frequently re- 
sorted to where there is no rule on the subject. 
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367. Selection by Ballot. — When a com- 
mittee is ordered to be appointed by ballot, 
the members are chosen by the assembly, either 
singly or all together, as may be ordered, in 
the same manner that other elections are made ; 
and in such elections, as in other cases of the 
election of the officers of the assembly, a ma- 
jority of all the votes given in is necessary to a 
choice. 

268. Selection by Vote. — When a com- 
mittee is directed to be appointed by nomina- 
tion and vote, the names of the members pro- 
posed are put to the question singly, and 
approved or rejected by the assembly by a vote 
taken in the usual manner. If the nomination 
is directed to be made by the presiding officer, 
he may propuse the names in the same man- 
ner or all at once ; the former mode being the 
most direct and simple, the latter enabling the 
assembly to vote more understandingly upon 
the several names proposed. When the nomi- 
nation is directed to be made at large, the 
presiding officer calls upon the assembly to 
nominate ; and, names being mentioned accord- 
ingly, he puts to vote the iirst name he hears. 

269. Revival of Committee. — It is also a 
fompendious mot^" of appointing a committee 
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to revive one which has already discharged 
itself by a report j or by charging a commit- 
tee appointed for one purpose with some ad- 
ditional duty, of the same or of a different 
character. 

270. Why Bill Should be Referred to 
Friendly Committee. — In regard to the 
appointment of committees, so far as the selec- 
tion of the members is concerned, it is a gen- 
eral rule in legislative bodies, when a bill is to 
be referred, that none who speak directly 
against the body of it are to be of the commit- 
tee, for the reasoo'that he who would totally 
destroy will not amend ; but that, for the op- 
posite reason, those who only take exceptions to 
some particulars in the bill are to be of the 
committee. This rule supposes the purpose of 
the commitment to be not the consideration of 
the general merits of the bill, but the amend- 
ment of it in its particular provisions, so as to 
make it acceptable to the assembly. 

271. Majority Should be Friendly.— 
This rule, of course, is only for the guidance 
of the presiding officer and the members, in 
the exercise of their discretion ; as the assem- 
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Opposed to the subject referred. It is custom- 
ary, however, in all deliberative assemblies, to 
constitute a committee of such persons (the 
mover and seconder of a measure being of 
course appointed), a majority of whom, at least, 
are favorably inclined to the measure proposed. 
[Practically the majority is taken from the po- 
litical party dominant in the assembly, because 
a partisan measure is expected and desired. — 
Ed.] 

Qfj2. Notification of Appointment, — 
When a committee has been appointed in refer- 
ence to a particular object, it is the duty of the 
secretary of the assembly to make out a list of 
the members, together with a certified copy of 
the authority or instructions under which they 
are to act, and to give the papers to the mem- 
ber first named on the list of the committee, 
if convenient, but, otherwise, to any other 
member of the committee. 

Sect. III. Their Organization and 
Manner of Proceeding. 

273. Who is Chairman. — The person 
first named on a committee acts as its chair> 
man, or presiding officer, so far as relates to 
the preliminary steps to be taken, and is usually 
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permitted to do so through the whole proceed- 
ings; but this is a matter of courtesy, every 
committee having a right to elect its own chair- 
man, who presides over it, and makes the report 
of its proceedings to the assembly. 

374. Meetings. — A committee is properly 
to receive directions from the assembly as to 
the time and place of its meeting, and cannot 
regularly sit at any other time or place ; and it 
may be ordered to sit immediately, whilst the 
assembly is sitting, and make its report forth- 
with. 

375. When Committee Cannot Sit. — 
When no directions are given, a committee 
may select its own time and place of meeting ; 
but, without a special order to that effect, it is 
not at liberty to sit whilst the assembly sits ; 
and, if a committee is sitting when the as- 
sembly comes to order after an adjournment, 
it is the duty of the chairman to rise instantly, 
on being certified of it, and, with the other 
members, to attend the service of the assembly. 

376. Manner of Proceeding. — In regard 
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consent of the members; nothing being the 
agreement or report of a committee but what 
is agreed to in that manner; a vote taken in 
committee is as binding as a vote of the assem- 
bly ; a majority of the members is necessary to 
constitute a quorum for business, unless a larger 
or smaller number has been fixed by the as- 
sembly itself; and a committee has full power 
over whatever may be committed to it, except 
that it is not at liberty to change the title or 
subject. 

377. Time and Place of Meeting.— A 
committee which is under no directions as to 
the time and place of meeting may meet when 
and where it pleases, and adjourn itself from 
day to day, or otherwise, until it has gone 
through with the business committed to it; but 
if it is ordered to meet at a particular time, and 
it fails of doing so for any cause, the committee 
is closed, and cannot act without being newly 
directed to sit. 

278. Disorder, — Disorderly words spoken 
in a committee must be written down in the 
same manner as in the assembly; but the com- 
mittee, as such, can do nothing more than 
report them to the assembly for its animadver- 
sion ; neither can a committee punish disorderly 
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conduct of any kind, but must report it to the 
assembly. 

279. Proceedings in. — When any paper 
is before a committee, whether select or of the 
whole, it may either have originated with the 
committee or have been referred to them ; and 
in either case, when the paper comes to be con- 
sidered, the course is for it to be first read 
entirely through by the clerk of the committee, 
if there is one, otherwise by the chairman ; and 
then to be read through again by paragraphs by 
the chairman, pausing at the end of each para- 
graph, and putting questions for amending, 
either by striking put or inserting, if proposed. 
This is the natural order of proceeding in con- 
sidering and amending any paper, and is to be 
strictly adhered to in the assembly; but the 
same strictness does not seem necessary in a 
committee. 

280. treatment of Original Paper. — 
If the paper before a committee is one which 
has originated with the committee, questions 
are put on amendments proposed, but not on 
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agreeing to the paper as amended or un- 
amended. 

aSi. Treatment of Referred Papers, — 

If the paper be one which has been referred 
to the committee, they proceed as in the other 
case to put questions of amendment, if. pro- 
posed, but no final question on the whole; 
because all the parts of the paper having been 
passed upon, if not adopted by the assembly 
as the basis of its action, stand, of course, 
unless altered or struck out by a vote of the 
assembly. And even if the committee are op- 
posed to the whole pa[>er, and are of opinion 
that it cannot be made good by amendments, 
they have no authority to reject it ; they must 
report it back to the assembly, without amend- 
ments (specially stating their objections, if 
they think proper), and there make their oppo- 
sition as individual members. 

283. Report on Original Paper.— In the 
case of a paper originating with a committee, 
they may erase or interline it as much as they 
please ; though, when finally agreed to, it ought 
to be reported in a clear draft, fairly written, 
without erasure or interlineation. 

383. Report on Referred Paper. — Bui, 
in the case of a paper referred to a committf'-. 
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they are not at liberty to erase, interline, blot, 
disfigure, or tear it, in any manner; but they 
must, in a separate paper, set down the amend- 
ments they have agreed to report, stating the 
words which are to be inserted or omitted, and 
the places where the amendments are to be 
made, by references to the paragraph or sec- 
tion, line, and word. 

384. Amendments by Committee. — If 
the amendments agreed to are very numerous 
and minute, the committee may report them 
all together, in the form of a new and amended 
draft. 

285. Final Action in Committee. — 
When a committee has gone through the paper, 
or agreed upon a report on the subject which 
has been referred to them, it is then moved by 
some member, and thereupon voted, that the 
committee rise, and that the chairman, or some 
other member, make their report to the assem- 
bly. 

Sect. IV. Their Report. 

286. Making Report in the Assembly. 
— When the report of a committee is to be 
made, the chairman, or member appointed to 
make the report, standing in his place, informs 
the assembly that the committee to whom was 
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referred such a subject or paper have, accord 
ing to order, had tk^same under consideration, 
and have directed him to make a report thereon, 
or to report the same with sundry amendments, 
or without amendment, as the case may be, 
which he is ready to do when the assembly 
shall please ; and he or any'other member may 
then move that the report be now received. 
On this motion being made, the question is put 
whether the assembly will receive the report at 
that time ; and a vote passes, accordingly, either 
to receive it then, or fixing upon some future 
time for its reception, 

287. Delivery to Clerk.— At the time 
when, by the order of the assembly, the report 
is to be received, the chairman reads it in his 
place, and then delivers it, together with all 
the papers connected with it, to the clerk at the 
table, where it is again read, and then lies on 
the table until the time assigned, or until it 
suits the convenience of the assembly to take it 
up for consideration. 

288. Amendments. — If the report of the 
committee is of a paper with amendments, the 
chairman reads the amendments with the co- 
herence in the paper, whatever it may be, and 
opens the alterations, uid the reasons of the 
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committee Tor the amendments, until he has 
gone through the whole ; and when the report 
is read at the clerk's table, the amendments 
only are read without the coherence. 

aSg. Reports Received Without Mo- 
tion. — In practice, however, the formality of 
a motion and vote on the reception of a report 
is nsually dispensed with ; though, if any ob- 
jection is made, or if the presiding officer sees 
any informality in the report, he should decline 
receiving it without a. motion and vote ; and a 
report, if of any considerable length, is seldom 
read, either by the chairman in his place or by 
the clerk at the table, until it is taken up for 
consideration. In legislative assemblies the 
printing of reports generally renders the read- 
ing of them unnecessary. 

2go. Dissolution of Committee. — The 
report of a committee being made and received, 
the committee is dissolved, and can act no 
more without a new power; but their authority 
may be revived by a vote, and the same matter 
recommitted to them. If a report, when offered 
to the assembly, is not received, the committee 
is not thereby discharged, but may be ordered 
to sit again, and a time and place appointed 
accordingly. 
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agi. Report May be Recommitted. — 

When a subject or paper has been once com- 
mitted and a report made upon it, it may be 
recommitted either to the same or a different 
committee; and if a report is recommitted 
before it has been agreed to by the assembly, 
what has heretofore passed in the committee is 
of no validity ; the whole question being again 
before the committee as if nothing had passed 
there in relation to it. 

- aga. Forms of Report. — The report of a 
committee may be made in three different 
forms, namely : first, it may contain merely a 
statement of facts, reasoning, or opinion, in re- 
lation to the subject of it, without any specific 
conclusion ; or, second, a statement of facts, 
reasoning, or opinion, concluding with a resolu- 
tion, or series of resolutions, or some other 
specific proposition ; or, third, it may consist 
merely of such resolutions, or propositions, 
without any introductory part. 

293. Question on Receiving. — The first 
question on a report is, in strictness, on receiving 
it, though in practice this question is seldom 
or never made; the consent of the assembly, 
especially in respect to the report of a com- 
mittee of the whole, being generally presumed, 
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unless objection is made. When a report is 
received, whether by general consent or upon 
a question and vote, the committee is dis- 
charged, and the report becomes the basis of 
the future proceedings of the assembly on the 
subject to which it relates. 

294. Treated Like Other Questions. — 
At the time assigned for the consideration of a 
report, it may be treated and disposed of pre- 
cisely like any other proposition, and may be 
amended in the same manner, both in the pre- 
liminary statement, reasoning, or opinion, if it 
contain any, and in the resolutions or other 
propositions with which it concludes; so if it 
consist merely of a statement, etc., without 
resolutions, or of resolutions, etc., without any 
introductory part, 

295. Adoption. — The final question on 
a report, whatever form it may have, is usu- 
ally stated on its acceptance ; and, when ac- 
cepted, the whole report is adopted by the 
assembly, and becomes the statement, reason- 
ing, opinion, resolution, or other act, as the 
case may be, of the assembly ; the doings of 
a committee, when agreed to, adopted, or ac- 
cepted, becoming the acts of the assembly, in 
the same manner as if done originally by the 
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assembly itself, without the intervention of a 
committee. 

ag6. Statement of Final Question. — It 
would be better, however, and in stricter ac- 
cordance with parliamentary rules, to state the 
final question on a report according to the 
form of it. If the report contain merely a 
statement of facts, reasoning, or opinion, the 
question should be on acceptance; if it also 
conclude with resolutions, or other s[>ecific 
propositions of any kind, — the introductory 
part being consequently merged in the conclu- 
sion, — the question should be on agreeing to 
the resolutions, or on adopting the order or 
other proposition, or on passing or coming to 
the vote recommended by the committee ; and 
the same should be the form of the question 
when the report consists merely of resolutions, 
etc., without any introductory part. 

Sect. V. Committee of the Whole. 

297. Hoiw Formed. — When a subject has 
been ordered to be referred to a committee of 
the whole, the form of going from the assembly 
into committee is for the presiding officer, at 
the time appointed for the committee to sit, on 
motion made and seconded for the purpose, to 
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put the question that the assembly do now re- 
solve itself into a committee of the whole to 
talte under consideration such a matter, naming 
it. If this question is determined in the affirm- 
ative, the result is declared by the presiding 
officer, who, naming some member to act as 
chairman of the committee, then leaves the 
chair and takes a seat elsewhere like any other 
member, and the person appointed chairman 
seats himself (not in the chair of the assembly, 
but) at the clerk's table. 

2g8. Presiding Officer Names Chair- 
man. — The chairman named by the presid- 
ing officer is generally acquiesced in by the 
committee; though, like all other commit- 
tees, a committee of the whole have a right 
to elect a chairman for themselves, som< 
member, by general consent, putting the ques- 
tion. 

399. Quorum. — The same number of mem 
bers is necessary to constitute a q-iorum of a 
committee of the whole as of the assembly; and 
if the members present fall below a quorum at 
any time in the course of the proceedings, the 
chmrman, on a motion and question, rises, — ■ 
the presiding officer thereupon resumes the 
chair — and the chairman informs the assembljr 
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(he can make no other report) of the canse of 
the dissolution of the committee. 

300, Presence of Presiding Officer.— 
When the assembly is in committee of the 
whole, it is the duty of the presiding officer 
to remain in the assembly-room, in order to 
be at hand to resume the chair in case the 
committee should be broken up by some dis> 
order, or for want of a quorum, or should 
rise, cither to report progress or to make 
their final report upon the matter committed 
to them. 

300 a. Speaker May Resume Chair to 
Suppress Disorder. — Though the speaker 
has a right to resume the chair to suppress dis- 
order, he hesitates to do so unless clearly au- 
thorized by the standing rules or an order of 
the House. In 1880 the House was in com- 
mittee of the whole on the refunding of the 
national debt, and two of the members fiercely 
denounced each other, and nearly came to 
blows. For the purpose of restoring order Mr. 
Speaker Randall took the chair, asserting that 
he was justified by parliamentary propriety and 
practice in doing so, and by his direction the 
sergeant-at-arms went among the members with 
his mace of office and restored order. The 
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■peaker then yielded the chair to the chairman 
of the committee. — [B.] 

301. Duty of Clerk.— The clerk of the 
assembly does not act as clerk of the committee 
(this is the duty of the assistant clerk in legisla- 
tive bodies), or record in his journal any of the 
proceedings or votes of the committee, but only 
their report as made to the assembly. 

303. Proceedings in. — The proceedings 
in a committee of the whole, though, in gen- 
eral, similar to those in the assembly itself and 
in other committees, are yet different in some 
respects, the principal of which are the follow- 
ing; 

303. Previous Question Cannot be 
Moved. — First. The previous question can- 
not be moved in a committee of the whole. 
The only means of avoiding an improper dis- 
cussion is to move that the committee rise; 
and, if it is apprehended that the same discus- 
sion will be attempted on returning again into 
committeej the assembly can discharge the 
committee and proceed itself with the business, 
keeping down any improper discussion by 
means of the previous question. 

304. Cannot Adjourn.— A^oii/, A com- 
mittee of the whole cannot adjourn, like other 
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committees, to some Other time or place, for the 
purpose of going on with and completing the 
consideration of the subject referred to them ; 
but if their business is unfinished at the usual 
time for the assembly to adjourn, or, for any 
other reason, they wish to proceed no farther 
at a particular time, the form of proceeding is 
for some member to move that the committee 
rise, report progress, and ask leave to sit again ; 
and if this motion prevails, the chairman rises, 
— the presiding officer resumes the chair of the 
assembly, — and the chairman of the committee 
informs him thai the committee of the whole 
have, according to order, had under their con- 
sideration such a matter, and have made some 
progress therein ; but, not having had time to 
go through with the same, havedirected him to 
ask leave for the committee to sit again. The 
presiding officer thereupon puts a question on 
giving the committee leave to sit again, and 
also on the time when the assembly will again 
resolve itself into a committee. If leave to sit 
again is not granted, the committee is of 
course dissolved. 

305. Unlimited HthaXt.— Third. In a 
committee of the whole every member may 
speak as often as he pleases, provided he can 
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obtain the floor ; whereas, in th« assembly itself, 
no memher can speak more then once. 

306. References to Other Committees. 
— Fourth. A committee of the whole cannot 
refer any matter to another committee; but 
other committees may and do frequently exer- 
cise their functions, and expedite their business 
by means of sub-committees of their own mem- 
bers. 

307, Presiding Officer May Debate. — 
M/th. In a committee of the whole the pre- 
siding offlcer of the assembly has a right to 
take a part in the debate and proceedings in 
the same manner as any other member- 

30S. Punishment for Disorderly Con- 
duct. — Sixth. A committee of the whole, like 
a select committee, has no authority to punish 
a breach of order, whether of a member or 
stranger, but can only rise and report the 
matter to the assembly, who may proceed to 
punish the offender. Disorderly words must 
be written down in committee in the same 
manner as in the assembly, and reported to the 
assembly for their animadversion. 

309. Motion Need Not be Seconded. — 
The foregoing are the principal points of differ- 
ence between proceedings in the assembly and 
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in committees of the whole ; in most other 
respects they are precisely similar. It is some* 
times said that in a committee of the whole it 
is not necessary that a motion should be sec- 
onded. There is no foundation, however, 
either in reason or parliamentary usage, for this 
opinion. 

310. Rising of Committee. — When a 
committee of the whole have gone through with 
the matter referred to them, a member moves 
that the committee rise, and that the chairman 
(or some other member) report their proceed- 
ings to the assembly ; which being resolved, 
the chairman rises and goes to his place, — the 
presiding officer resumes the chair of the as- 
sembly, — and the chairman informs him that 
the committee have gone through with the 
business referred to them, and that he is ready 
to make their report when the assembly shall 
think proper to receive it. The time for receiv- 
ing the report is then agreed upoui and at the 
time appointed It is made and received, in the 
same manner as that of any other committee 
(2865. 

311. Receiving a Report.^It sometimes 
happens that the formality of a motion and 
question as to the time of receiving a report is 
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dispensed with. If the assembly are ready to 
receive it at the time, they cry out, "now, 
DOW," whereupon the chairman proceeds; if 
not then ready, some other time is mentioned, 
as "to-morrow," or "Monday," and that time 
is fixed by general consent. But when it is not 
the general sense of the assembly to receive the 
report at the time, it is better to agree upon 
and iix the time by a motion and question. 



Concluding Remarks, 

312. Suggestions. — In bringing this trea- 
tise to a close, it will not be deemed out of 
place to make a suggestion or two for the bene- 
fit of those persons who may be called upbn to 
act as presiding officers for the first time. 

313. Presiding 0£Eicer Should be At- 
tentive. — One of the most essential parts o( 
the duty of a presiding officer is to give the 
closest attention to the proceedings of the as- 
sembly, and especially to what is said by every 
member who speaks. Without the first, con- 
fusion will be almost certain to occur, wasting 
the time, perhaps disturbing the harmony, of 
the assembly. The latter is not merely a de- 
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cent manifestation of respect for those who 
have elevated him to an honorable station, but 
it tends greatly to encourage timid or diffident 
members, and to secure them a patient and at- 
tentive hearing ; and it often enables the pre- 
siding officer, by a timely interference, to 
check offensive language in season to prevent 
scenes of tumult and disorder, such as have 
sometimes disgraced our legislative halls, 

314. Observing Rules. — Itshould be con- 
stantly kept in mind by a presiding officer that 
in a deliberative assembly there can regularly 
be but one thing done or doing at the same 
time. This caution he will find particularly 
useful to him whenever a quarrel arises between 
two meml)ers in consequence of words spoken 
in debate. In such a case he will do well to 
require that the regular course of proceedings 
shall be strictly pursued, and will take care to 
restrain members from interfering in any other 
manner. In general, the solemnity and de- 
liberation with which this mode is attended will 
do much to atlay heat and excitement, and to 
restore harmony and order in the assembly. 

315. Object of Rules. — A presiding 
officer will often find himself embarrassed by 
the difficulty, as well as the delicacy, of decid- 
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ing points of order, or giving directions as te 
the manner of proceeding. Id such cases it 
will be nsefbl for him to recollect that — 

The great purpose of all roles and 
forms is to subserve the will of the 
assembly, rather than to restrain it ; to 
facilitate, and not to obstruct, the ex- 
pression of their deliberate sense. 
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CONSTITUTION 
UNITED STATES. 



PREAMBLE. 



We, the People of the United States, in 
order to form a more perfect union, establish 
justice, insure domestic tranquillity, provide 
for the common defence, promote the general 
welfare, and secure the blessings of liberty to 
ourselves and our posterity, do ordain and 
establish this Constitution for the United 
States of America. 

ARTICLE I. 

THE LEGISLATIVE DEPARTMENT. 

Section I. — All legislative powers herein 
granted shall be vested in a Congress of the 
United States, which shall consist of a Senate 
and House erf Representatives. 

Sec. IL— 1. The House of Representatives 
shall be composed of members chosen every 
second year by the people of the severtj 
States ; and the electors in each State shall 
have the qualifications requisite for electors 
of the most numerous branch of the State 
legislature. 

(189) 
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2, No person shall be a representative who 
shall not have attained to the age of twenty- 
five years, and been seven years s citizen of 
the United States, and who shall not, when 
elected, be an inhabitant of that State in which 
he shall be chosen. 

3, Representatives and direct taxes shall be 
apportioned among the several States which 
may be included within this Union, according 
to their respective numbers, which shall be de- 
termined by adding to the whole number of 
free persons, including those bound to service 
for a term of years, and excluding Indians not 
taxed, three-fifths of all other persons. The 
actual enumeration shall be made within three 
years after the first meeting of the Congress of 
the United States, and within every subsequent 
term of ten years, in such manner as they shall 
by law direct. The number of representatives 
shall not exceed one for every thirty thousand, 
but each State shall have at least one represen- 
tative; and until such enumeration shall be 
made, the State of New Hampshire shall be 
entitled to choose three ; Massachusetts, eight ; 
Rhode Island and Providence Plantations, one ; 
Connecticut, five ; New York, six ; New Jer- 
sey; four; Pennsylvania, eight; Delaware, 
one ; Maryland, six ; Virginia, ten ; North 
Carolina, five; South Carolina, five; and 
Georgia, three. 

4, When vacancies happen in the represen- 
tation from any State, the executive authority 
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thereof shall issue writs of election to fiU such 



S- TheHouseofRepresentativesshallchoose 
their Speaker and other officers, and shall have 
the sole power of impeachment. 

Sec. III.— I. The Senate of the United 
States shall be composed of two Senators from 
each State, chosen by the legislature thereof 
for six years ; and each Senator shall have one 
vote. 

a. Immediately after they shall be assembled 
in consequence of the first election, they .shall 
be divided as equally as may be into three 
classes. The seats of the Senators of the first 
class shall be vacated at the expiration of the 
second year, of the second class at the expira- 
tion of the fourth year, and of the third class 
at the expiration of the sixth year, so that one- 
third may be chosen every second year; and 
if vacancies happen, by resignation or other- 
wise, during the recess of the legislature of any 
State, the executive thereof may make tempo- 
rary appointments until the next meeting of 
the legislature, which shall then fill such vacan- 
cies, 

3. No person shall be a Senator who shall 
not have attained to the age of thirty years, 
and been nine years a citizen of the United 
States, and who shall not, when elected, be an 
inhabitant of that State for which he shall be 
chosen. 

4. The Vice-President of the United States 
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shall be President of the Senate, but shall have 
no vote unless they be equally divided. 

5. The Senate shall choose their other offi- 
cers, and also a President pr& iempcre in the 
absence of the Vice-President, or when he 
shall exercise the office of President of the 
United States. 

6. The Senate shall have the sole power to 
try all impeachments. When sitting for that 
purpose, they shall be on oath or afgrmation. 
When the President of the United States is 
tried, the Chief Justice shall preside: and no 
person shall be convicted without the concur- 
rence of two-thirds of the members present. 

7. Judgment in cases of impeachment shall 
not extend farther than to removal from olSce, 
and disqualification to hold and enjoy any 
ofGce of honor, trust, or profit under the 
United States; but the party convicted shall 
nevertheless be liable and subject to indict- 
ment, trial, judgment, and punishment, accord- 
ing to law. 

Sec. IV. — I. The times, places, and manner 
of holding elections for Senators and Repre- 
sentatives shall be prescribed in each State by 
the legislature thereof ; but the Congress may at 
any time, by law, make or alter such regulations, 
except as to the places of choosing Senators. 

3. The Congress shall assemble at least once 
in every year ; and such meeting shall be on 
the first Monday in December, unless theyshall 
by law appoint a different day. 
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Sec, V. — I. Each house shall be the judge 
of the elections, returns, and qualifications of 
its own members, and a majority of each shall 
constitute a quorum to do business ; but a 
smaller number may adjourn from day to day, 
and may be authorized to compel the attend- 
ance of absent members, in such manner and 
under such penalties as each house may pro- 
vide, 

2. Each house may determine the rules of 
its proceedings, punish its members for disor- 
derly behavior, and with the concurrence of 
two-thirds, expel a member. 

3. Each house shall keep a journal of its 
proceedings, and from time to time publish 
the same, excepting such parts as may in their 
judgment require secrecy; and the yeas and 
nays of the members of either house on any 
question shall, at the desire of one-fifth of those 
present, be entered on the journal. 

4. Neither house, during the session of Con- 
gress, shall, without the consent of the other, 
adjourn for more than three days, nor to any 
other place than that in which the two houses 
shall be sitting. 

Sec, VI. — I. The Senators and Representa- 
tives shall receive a compensation for their 
services, to be ascertained bjr law, and paid out 
of the treasury of the United States. They 
shall, in all cases, except treason, felony, and 
breach of the peace, be privileged from arrest 
during their attendance at the session of th^ 
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respective houses, and in going to and return* 
ing from the same ; and for any speech or de- 
bate in either house they shall not be questioned 
in any other place. 

2. No Senator or Representative shall, during 
the time for which he was elected, tic appointed 
to any civil office under the authority of the 
United States, which shall have been created, 
or the emoluments whereof shall have been 
increased during such time ; and no person 
holding any office under the United States 
shall be a member of either house during his 
continuance in office. 

Sec. VII. — I. All bills for raising revenue 
shall originate in the House of Representatives ; 
but the Senate may propose or concur with 
amendments, as on other bills. 

3. Every bill which shall have passed the 
House of Representatives and the Senate, shall, 
before it become a law, be presented to the 
President of the United States ; if he approve, 
he shall sign it ; but if not, he shall return it, 
with his objections, to that house in which it 
shall have originated ; who shall enter the ob- 
jections at large on their journal, and proceed 
to reconsider it. If, after such reconsideration, 
two-thirds of that house shall agree to pass the 
bill, it shall be sent, together with the objec- 
doDS, to the other house, by which it shall 
likewise be reconsidered ; and if approved by 
two-thirds of that house, it shall become a law. 
But in all such cases the votes of both houses 
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shall be deteimiDed by yeas and nays, and the 
names of the persons voting for and agaiDSt 
the bill shall be entered on the journal of each 
house respectively. If any bill shall not be 
returned by the President within ten days 
(Sundays excepted) after it shall have been 
presented to him, the same shall be a law 
in like manner as if he had signed it, un* 
less the Congress by their adjournment pre- 
vent its return, in which case it shall not be a 
law. 

3. Every order, resolution, or vote, to which 
the concurrence of the Senate and House of 
Representatives may be necessary (except on a 
question of adjournment), shall be presented 
to the- President of the United States ; and 
before the same shall take effect, shall be ap- 
proved by him ; 01 being disapproved by him> 
shall be re-passed by two-thirds of the Senate 
and House of Representatives, according to 
the rules and limitations prescribed in the case 
of a bill. 

Sec. VIII. — The Congress shall have power : 

1. To lay and collect taxes, duties, imposts, 
and excises ; to pay the debts and provide for 
the common defense and general welfare of the 
United States ; but all duties, imposts, and 
excises shall be uniform throughout the United 
States : 

2. To borrow money on the credit of the 
United States: 

3. To regulate commerce with foreign na- 
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tions, and amoDg the several States, and with 
the Indian tribes : 

4. To establish a uniform rule of naturaliza- 
tion, and uniform laws on the subject of bank- 
ruptcies throughout the United States : 

5. To coin money, regulate the value thereof 
and of foreign coin, and to fix the standard of 
weights and measures : 

6. To provide for the punishment of counter- 
feiting the securities and current coin of the 
United States: 

7. To establish post-offices and post-roads : 

8. To promote the progress of science and 
useful arts, by securing for limited times, 
to authors and inventors, the exclusive right 
to their respective writings and discover- 
ies: 

9. To constitute tribunals inferior to the 
Supreme Court ; 

10. To define and punish piracies and felon- 
ies committed on the high seas, and ofiences 
against the law of nations : 

11. To declare war, grant letters of marque 
and reprisal, and make rules concerning cap- 
tures on land and water : 

la. To raise and support armies ; but no ap- 
propriation of money to that use shall be for a 
longer term than two years : 

13. To provide and maintain a navy : 

14. To make rules for the government and 
regulation of the land and naval forces: 

15. To provide for calling forth the militia 
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to execute the laws of the Union, suppress in- 
surrections, and repel invasions : 

i6. To provide for organizing, arming, and 
disciplining the militia, and for governing such 
parts of them as may be employed in the ser- 
vice of the United States: reserving to the 
States respectively the appointment of the offi- 
cers and the authority of training the militia 
according to the discipline prescribed by Con- 
gress. 

17. To exercise exclusive legislation in all 
cases whatsoever, over such district (not ex- 
ceeding ten miles square) as may, by cession 
of particular States, and the acceptance of Con- 
gress, become the seat of government of the 
United States: and to exercise like authority 
over all places purchased by the consent of the 
legislature of the State in which the same shall 
be, for the erection of forts, magazines, arsenals, 
dockyards, and other needful buildings : — and 

18. To make all laws which shall be neces- 
sary and proper for carrying into execution the 
foregoing powers, and all other powers vested 
by this Constitution in the government of the 
United States, or in any department or officer 
thereof. 

Sec. IX. — 1. The immigration or importa- 
tion of such persons as any of the States now 
existing shall think proper to admit, shall not 
be prohibited by the Congress prior to the 
year one thousand eight hundred and eight; 
but a tax or duty may be imposed on such im- 
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portation not exceeding ten dollars for each 
person. 

3. The privilege of the writ of habeas corpus 
shall not be suspended, unless when, in cases 
of rebellion or invasion, the public safety may 
require it. 

3. No bill of attainder or ex post facte law 
shall be passed. 

4. No capitation or other direct tax shall be 
laid, unless in proportion to the census or enu- 
meration hereinbefore directed to be taken. 

5. No tax or duty shall be laid on articles 
exported from any State. No preference shall 
be given by any regulation of commerce or 
revenue to the ports of one State over those of 
another: nor shall vessels bound to or from 
one State be obliged to enter, clear, or pay 
duties in another. 

6. No money shall be drawn from the treas- 
ury, but in consequence ef appropriations made 
by law ; and a regular statement and account 
of the receipts and expenditures of all public 
monqy shall be published from time to time. 

7. No title of nobility shall be granted by 
the United States : and no person holding any 
office of profit or trust under them, shall, 
without the consent of Congress, accept of any 
present, emolument, office, or title, of any kind 
whatever, from any king, prince, or foreign 
State. 

Sec. X. — I. No State shall enter into any 
treaty, alliance, or confederation ; grant letters 
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of marque and reprisal ; coin money ; emit 
bills of credit; make anything but gold and 
silver coin a tender In payment of debts ; pass 
any bill of attainder, ex post facto law, or law 
impairing the obligation of contracts ; or grant 
any title of nobility. 

3. No State shall, without the consent of 
Congress, lay any imposts or duties on imports 
or exports, except what may be absolutely 
necessary for executing its inspection lawsj 
and the net produce of all duties and imposts 
laid by any State on imports or exports, shall 
be for the use of the treasury of the United 
States, and all such laws shall be subject to the 
revision and control of Congress. 

3. No State shall, without the consent of 
Congress, lay any duty on tonnage, keep troops 
or ships of war in time of peace, enter into any 
agreement or compact with another State, or 
with a foreign power, or engage in war, unless 
actually invaded, or in such imminent danger 
as will not admit of delay. 

ARTICLE II. 

THE EXECUTIVE DEPARTMENT, 

Section I. — i. The executive power shall 
be vested in a President of the United States 
of America. He shall hold his office during 
the term of four years; and, together with the 
Vice-President, chosen for the same term, be 
elected as follow ■ 
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1. Each Sute shall appoint, in such manner 
as the legislature thereof may direct, a number 
of electors equal to the whole number of Sena* 
tors and Representatives to which the State 
may be entitled in Congress : but no Senator 
or Representative, or person holding an office 
of trust or profit under the United States, shall 
be appointed an elector. 

3. The electors shall meet in their respective 
States, and vote by ballot for two persons, of 
whom one at least shall not be an inhabitant of 
the same State with themselves. And they shall 
make alist of all the persons voted for, and of 
the number of votes for each ; which list they 
shall sign and certify, and transmit sealed to the 
seat of the government of the United States, di. 
rected to the President of the Senate. The Presi- 
dent of the Senate shall, in the presence of the 
Senate and House of Representatives, open all 
the certificates, and the votes shall then be 
counted. The person having the greatest 
number of votes shall be President, if such 
number be a majority of the whole number of 
electors appointed ; and if there be more than 
one who have such a majority, and have an 
equal number of votes, then the House of Rep- 
resentatives shall immediately choose, by bal- 
lot, one of them for President; and if no 
person have a majority, then, from the five 
highest on the list, the said House shall, in like 
manner, choose a President. But in choosing 
the President, the votes shall be taken by States, 
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the representation from each State having one 
vote : ft quorum for this purpose shall consist 
of a member or members from two-thirds of 
the States, and a majority of all the States 
shftll be necessary to ft choice. In every case, 
after choice of the President, the peison having 
the greatest number of votes of the electors 
shall be Vice-President. But if there should 
remain two or more who have equal votes, the 
Senate shall choose from them, by ballot, the 
Vice-President. 

4. The Congress may determine the time 
of choosing the electors, and the day on which 
they shall give their votes, which day shall be 
the same throughout the United States. 

5. No person except a natural born citizen, 
or a citizen of the United States at the time 
of the adoption of this Constitution, shall be 
eligible to the office of President : neither 
shall any person be eligible to that office who 
shall not have attained to the age of thirty-five 
years, and been fourteen years a resident within 
the United States. 

6. In case of the removal of the President 
from office, or of his death, resignation, or 
inability to discharge the powers and duties of 
the said office, the same shall devolve on the 
Vice-President ; and the Congress may, by law, 
provide for the case of removal, death, resig- 
nation, or inability, both of the President and 
Vice-President, declaring what officer shall 
then act as iSresident ; and such officer shall 
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act accordingly unlit the disability be removed, 
or a President shall be elected. 

7. The President shall, at stated times, re- 
ceive for his services a compensation, which 
shall neither be increased nor diminished dur- 
ing the period for which he shall have been 
elected ; and he shall not receive within that 
period any other emolument from the United 
States, or any of them. 

8. Before he enters on the execution of his 
office, he shall take the following oath or 
affirmation : 

" I do solemnly swear (or affirm) that I will 
faithfully execyte the office of President of the 
United States; and will, to the best of my 
ability, preserve, protect, and defend the Con- 
stitution of the United States." 

Sec. II.— I. The President shall be Com- 
mander-in-chief of the army and navy of the 
United States, and of the militia of the several 
States, when called into the actual service of 
the United Stales. He may require the opinion, 
in writing, of the principal officer in each of 
the executive departments, upon any subject 
relating to the duties of their respective offices; 
and he shall have power to grant reprieves and 
pardons for offenses against the United States, 
except in cases of impeachment. 

2. He shall have power, by and with the 
advice and consent of the Senate, to make 
treaties, provided two-thirds of the Senators 
present concur ; and he shall nominate, and. 
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by and with the advice and consent of the 
Senate, shall appoint ambassadors and other 
public ministers and consuls, judges of the 
Supreme Court, and all other officers of the 
United States whose appointments are not 
herein otherwise provided for, and which shall 
be established by law. But the Congress may, 
by law, vest the appointment of such inferior 
officers as they think proper, in the President 
alone, in the courts of law, or in the heads of 
departments. 

3, The President shall have power to fill 
up all vacancies that may happen during the 
recess of the Senate, by granting commissions, 
which shall expire at the end of their next 
session. 

Sec. III. — I. He shall, from time to time, 
give to Congress information of the stale of 
the Union, and recommend to their considera- 
tion such measures as he shall judge necessary 
and expedient. He may, on extraordinary oc- 
casions, convene both houses, or either of them; 
and in case of disagreement between them, 
with respect to the time of adjournment, he 
may adjourn them to such time as he shall 
think proper. He shall receive ambassadors 
and other public ministers. He shall take care 
that the laws be faithfully executed ; and shall 
commission all officers of the United States. 

Sec. IV.— The President, Vice-President, 
and all civil officers of the United States, shall 
be removed from offire on impeachment for, 
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and conviction of, treason, bribery, or other 
high crimes and niisdemeaDors. 

ARTICLE III. 

THE JUDICIAL DEPARTMENT. 

Section I. — The judicial power of the United 
States shall be vested in one Supreme Court, 
and in such inferior courts as Congress may, 
from time to time, ordain and establish. The 
judges, both of the supreme and inferior courts, 
shall hold their offices during good behavior; 
and shall, at stated times, receive for their ser- 
vices a compensation, which shall not be di- 
minished during their continuance in ofSce. 

Sec, II. — I. The judicial power shall extend 
to all cases in law and equity arising under 
this Constitution, the laws of the United States, 
and treaties made or which shall be made, under 
their authority ; to all cases affecting ambassa- 
dors, other public ministers, and consuls ; to all 
cases of admiralty and maritime jurisdiction; 
to controversies to which the United States 
shall be a party; to controversies between two 
or more States ; between a State and citizens 
of another State j between citizens of different 
States; between citizens of the same State 
claiming lands under grants of different States; 
and between a State, or the citizens thereof, 
and foreign states, citizens, or subjects. 

a. In all cases affecting ambassadors, other 
public minister's, and consuls, and those in 
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which a State shall be a party, the Supreme 
Court shall have original jurisdiction. In all 
the other cases before mentioned, the Supreme 
Court shall have appellate jurisdiction, both as 
to law and fact, with such exceptions and under 
such regulations as Congress shall make. 

3. The trial of all crimes, except in cases of 
impeachment, shall be by jury, and such trial 
shall be held in the State where the said crimes 
shall have been committed ; but when not 
committed within any State, the trial shall be 
at such place or places as Congress may by law 
have directed. 

Sec. III. — I. Treason against the United 
States shall consist only in levying war against 
them, or in adhering to their enemies, giving 
them aid and comfort. No peiBon shall be 
convicted of treason, unless on the testimony 
of two witnesses to the same overt act, or on 
confession in open court. 

3, Congress shall have power to declare the 
punishment of treason ; but no attainder of 
treason shall work corruption of blood, or for- 
feiture, except during the life of the person at- 
uinted, 

ARTICLE IV. 

MISCELLANEOUS PROVISIONS. 

Section 1. — Full faith and credit shall be 
given in each State to the public acts, records, 
and judicial proceedings of every other State ; 
and Congress may, by general laws, prescribe 
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the manner in which such acts, records, and 
proceedings shall be proved, and the effect 
thereof. 

Sec II. — I. The citizens of each State shall 
be entitled to all the privileges and immunities 
of citizens in the several States. 

3. A person charged in any State with trea- 
son, felony, or other crime, who shall flee 
from justice, and be found in another State, 
shall, on demand of the executive authority of 
the State from which he fled be delivered up, 
to be removed to the State having jurisdiction 
of the crime. 

3. No person held to service or labor in one 
State, under the laws thereof, escaping into 
another, shall, in consequence of any law or 
regulation therein, be discharged from such 
service or labor ; but shall be delivered up on 
claim of the party to whom such service or 
labor may be due. 

Sec. III. — I. New States maybe admitted 
by Congress into this Union ; but no new 
State shall be formed or erected within the 
jurisdiction of any other State, or any State be 
formed by the junction of two or more States, 
or parts of States, without the consent of the 
legislatures of the States concerned, as well as 
of Congress. 

2. Congress shall have power to dbpose of, 
and make all needful rules and regulations re- 
specting the territory or other property belong- 
ing to the United States ; and nothing in this 
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Constitution shall be so construed as to preju- 
dice any claims of the United States, or of any 
other particular State. 

Sec. IV. — The United States shall guarantee 
to every State in this Union a republican form 
of government, and shall protect each of them 
against invasion ; and, on application of the 
legislature, or of the executive (when the legis- 
lature cannot be convened), against domestic 
violence. 

ARTICLE V. 

The Congress, whenever two-thirds of both 
houses shall deem it necessary, shall propose 
amendments to this Constitution ; or, on the 
application of the legislatures' of two-thirds of 
the several States, shall call a convention for 
proposing amendments, which, in either case, 
shall be valid, to all intents and purposes, as 
parts of this Constitution, when ratified by 
the legislatures of three-fourths of the sev- 
eral States, or by conventions in three-fourths 
thereof, as the one or the other mode of> ratifi- 
cation may be proposed by Congress ; provided 
that no amendment which may be made prior 
to the year one thousand eight hundred and 
eight shall in any manner affect the first and 
fourth clauses in the ninth section of the first 
article; and that no State, without its consent, 
shall be deprived of its equal suffrage in the 
Senate. 
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ARTICLE VI. 

1. All debts contracted, and engagement* 
entered into, before the adoption of this Con- 
stitution, shall be as valid against the United 
States under this Constitution as under th« 
Confederation, 

2. This Constitution, and the laws of th« 
United States which shall be made in pursu< 
ance thereof, and all treaties made, or whicb 
shall be made, under the authority of the 
United States, shall be the supreme law of the 
luid ; and the Judges in every State shall bo 
bound thereby, anything in the constitution or 
laws of any State to the contrary notwithstand- 
ing. 

3. The Senators and Representatives before 
mentioned, and the members of the several 
State legislatures, and all executive and judicial 
officers, both of the United States and of the 
several States, shall be bound by oath or affir- 
mation to support this Constitution ; but no 
religious test shall ever be required as a qualifi- 
cation to any office or public trust under the 
United States. 

ARTICLE Vn. 

The ratification of the conventions of nine 
States shall be sufGcient for the establishment 
of this Constitution between the States so ratify- 
ing the same. 
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Oone in convention by the unanimous consent 
of the States present, the seventeenth day 
of September, in the year of our Ix)rd one 
thousand seven hundred and eighty-seven, 
and of the Independence of the United States 
of America the twelfth. In witness whereof 
we have hereunto subscribed our names. 
George Washington, 
President, and Deputy from Vir^nia, 

AMENDME^^^S TO THE CONSTITUTION 
OF THE UNITED STATES. 

Article I. — Congress shall make no law 
respecting an establishment of religion, or pro- 
hibiting the free exercise thereof; or abridging 
the freedom of speech or of the press; or the 
right of the people peaceably to assemble, and 
to petition the government for a redress of 
grievances. 

Art. II. — A well-regulated militia being nec- 
essary to the security of a free State, the right 
of the people to keep and bear arms shall not 
be infringed. 

Art. III. — No soldier shall, in time of peace, 
be quartered in any house without the consent 
of the. owner; nor in time of war, but in a 
manner to be prescribed by law. 

Art. IV. — The right of the people to be 
secure in their persons, houses, papers, and 
efTects, against unreasonable searches and sei- 
sures, shidl not be violated ; and no warrants 
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shall issue but upon probable cause, supported 
by oath or affirmation, and particularly de* 
scribing the place to be searched, and the per- 
so.:s or things to be seized. 

Art, V, — No person shall be held to answer 
for a capital or otherwise infamous crime, un- 
less on a presentment or indictment of a grand 
jury, except in cases arising in the land or 
naval forces, or in the militia, when in actual 
service in time of war or public danger; nor 
shall any person be subject for the same offense 
to be put twice in jeopardy of life or limb; nor 
shall be compelled in any criminal case to be 
witness against himself; nor be deprived of 
life, liberty, or property, without due process 
of law ; nor shall private property be taken for 
public use without just compensation. 

Art. VI. — In all criminal prosecutions the 
accused shall enjoy the right to a speedy and 
public trial, by an impartial jury of the State 
and district wherein the crime shall have been 
tommitted, which district shall have been pre- 
viously ascertained bylaw; and to be informed 
of the nature and cause of the accusation ; to 
be confronted with the witnesses against him ; 
to have compulsory process for obtaining wit- 
nesses in his favor ; and to have the assistance 
of counsel for his defense. 

Art. VII. — In suits at common law, where 
the value in controversy shall exceed twenty 
dollars, the right of trial by jury shall be pre- 
served ; and no fact tried by a jury shall be 
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Otherwise re-examined io any court of the 
United States, than according to the rules of 
the common law. 

Art. VIII. — Excessive bail shall not be re- 
quired, nor excessive fines imposed, nor cruel 
and unusual punishments inflicted. 

Art. IX. — The enumeration in the Consti- 
tution of certain rights shall not be construed 
to deny or disparage others retained by the 
people. 

Art. X. — The powers not delegated to the 
United States by the Constitution, nor pro- 
hibited by it to the States, are reserved to the 
States respectively, or to the people. 

Art, XI. — The judicial power of the United 
States shall not be construed to 'extend to any 
suit in law or equity, commenced or prosecuted 
against one of the United States by citizens of 
another State, or by citizens or subjects of any 
foreign state. 

Art. XII. — I. The electors shall meet in 
their respective States, and vote by ballot for 
President and Vice-President, one of whom, at 
least, shall not be an inhabitant of the same 
State with themselves. They shall name in 
their ballots the person voted for as President, 
and in distinct ballots the person voted for as 
Vice-President; and they shall make distinct 
lists of all persons voted for as President, and 
of all persons voted for as Vice-President, and 
of the number of votes for each ; which lists 
they shall sign and certify, and transmit sealed 
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to the seat of the government of the United 
States, directed to the President of the Senate. 
The President of the Senate shall, in the pres- 
ence of the Senate and House of Representa- 
tives, open all the certificates, and the votes shall 
then be counted. The person having the great- 
est number of votes for President shall be the 
President, if such number be a majority of the 
whole number of electors appointed : and if no 
person have such majority, then from the per- 
sons having the highest numbers, not exceed- 
ing three, on the list of those voted for as 
President, the House of Representatives shall 
choose immediately, by ballot, the President. 
But, in choosing the President, the votes shall 
be taken by States, the representation from 
each State having one vote : a quorum for this 
purpose shall consist of a member or members 
from two-thirds of the States, and a majority 
of all the States shall be necessary to a choice. 
And if the House of Representatives shall not 
choosa a President, whenever the right of choice 
shall devolve upon them, before [he fourth day 
of March next following, then the Vice-Presi- 
dent shall act as President, as in the case of 
the death or other constitutional d'^^bility of 
the President. 

2, The person having the greatest number 
of votes as Vice-President shall be the Vice- 
President, if such number be a majority of the 
whole number of electors appointed; and if no 
person have a majority, then from the two 
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highest nambers on the list the Senate shall 
choose the Vice-President. A quorum for the 
purpose shall consist of two>thirds of the whole 
numher of Senators, and a majority of the 
whole number shall be necessary to a choice. 

3. But no person constitutionally ineligible 
to the office of President shall be eligible to 
that of Vice-President of the United States. 

Art. XIII. — Section I. — Neither slavery nor 
involuntary servitude, except as a punishment 
for crime, whereof the party shall have been 
duly convicted, shall exist within the United 
States, or any place subject to their jurisdiction. 

See. II. — Congress shall have power to en- 
force this Article by appropriate legislation. 

Art. XLV.^^eefion I. — All persons bom or 
naturalized in the United States, and subject to 
the jurisdiction thereof, arc citizens of the 
United States, and of the State wherein they 
reside. No State shall make or enforce any law 
which shall abridge the privileges or immunities 
of citizens of the United States ; nor shall any 
State deprive any person of life, liberty, or 
property, without due process of law ; nor deny 
to any person within iu jurisdiction the equal 
protection of the laws. 

See. II. — Representatives shall be appor- 
tioned among the several States according to 
their respeyive numbers, counting the whole 
number of persons in each State, excluding 
Indians not taxed. But when the right to vote 
at any election for the choice of electors for 
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President or Vice-President of the United 
States, Representatives in Congress, the execu- 
tive and judicial officers of a State, or the 
members of the legislature thereof, is de'nied 
to any of the male inhabitants of such Sute, 
being twenty-one years of age, and citizens of 
the United States, or in any way abridged, 
except for participation in rebellion or other 
crime, the basis of representation therein shall 
be reduced in the proportion which the num- 
ber of such male citizens shall bear to the whole 
number of male citizens twenty-one years of 
age in such State. 

Sec. III. — No person shall be a Senator or 
Representative in Congress, or elector of Presi- 
dent and Vice-President, or hold any office, 
civil or military, under the United States, or 
under any State, who, having previously taken 
an oath as a member of Congress, or as an 
officer of the United States, or as a member of 
any State legislature, or as an executive or 
judicial officer of any State, to support the 
Constitution of the United States, shall have 
engaged in insurrection or rebellion against the 
same, or given aid or comfort to the enemies 
thereof But Congress may, by a vole of two- 
thirds of each house, remove such disability. 

Sec. IV.— The validity of the public debt 
of the United States, authorized, by law, in- 
cluding debts incurred for payment of pensions 
and bounties for services m suppressing insur- 
rection or rebellion, shall not be questioned. 
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But neither the United States nor any State 
shall assume or pay any debt or obligation in- 
curred in aid of insurrection or rebellion 
against the United States, or any claim for the 
loss or emancipation of any slave; but all such 
debts, obligations, and claims shall be held 
illegal and void. 

Sec. V, — The Congress shall have power to 
enforce, b^ appropriate legislation, the provi- 
sions of this Article. 

Art. KV.— Section I.— The right of citizens 
of the United States to vote shall not be denied 
or abridged by the United States or by any 
State on account of race, color, or previous 
condition of servitude. 

Sec. II, — The Congress shall have power to 
enforce this Article by appropriate legislation. 

Art. XVI — The Congress shall have power 
to lay and collect taxes on incomes, from what- 
ever source derived, without apportionment, 
among the several States, and without regard 
to any census or enumeration. 

Art. XVU.— Section I.— The Senate of the 
United States shall be composed of two Sena- 
tors from each State, elected by the people, 
thereof, for six years; and each Senator shall 
have one vote. The electors in each State shall 
have the qualifications requisite for electors ot 
the most numerous branch of the State Legis- 
latures. 

Sec. II. — When vacancies happen in the 
representation of any State in the Senate, the 
executive authority of such State shall issue 
writs of election to fill such vacancies: Pro- 
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vided, That the Legislature of any State may 
empower the executive thereof to make tem- 
porary appointment unti] the people fill the 
vacancies by election as the Legislature may 
direct. 

Sec. III. — This amendment shall not be so 
construed as to aflTect the election or term of 
any Senator chosen before it becomes valid as 
part of the Constitution. 
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Whesj, in the course of human events, it 
becomes necessary for one people to dissolve 
the political bands which have connected them 
with another, and to assume, among the powers 
of the earth, the separate and equal station to 
which the laws of Nature and Nature's God 
entitle them, a decent respect to the opinions 
of mankind requires that they should declare 
the causes which impel them to the separation. 

We hold these truths to be self-evident ; that 
all men are created equal ; that they are en- 
dowed by their Creator with certain inahenable 
rights ; that among these are life, liberty, and 
the pursuit of happiness. That to secure these 
rights, governments are instituted among men, 
deriving their just powers from the consent of 
the governed ; that whenever any form of gov- 
ernment becomes destructive of these ends, it 
is the right of the people to alter or to abolish 
it, and to institute a new government, laying 
its foundations on such principles, and organ- 
izing its powers in such form as to them shall 
(217) 
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seem most likely to effect thcirsafety and happi- 
ness. Prudence, indeed, will dictate that gov- 
ernments long established should not be 
changed for light and transient causes; and 
accordingly all experience hath shown that 
jnankind are more disposed to suffer, while 
evils are sufTerable, than to right themselves, 
by abolishing the forms to which they are ac- 
customed. But when a long train of abuses 
and usurpations, pursuing invariably the same 
object, evinces a. design to reduce them under 
absolute despotism, it is their right, it is their 
duty, to throw off such government, and to 
provide new guards for their future security. 
Such has been the patient sufferance of these 
colonies, and such is now the necessity which 
constrains them to alter their former systems 
of government. The history of the present 
king of Great Britain is a history of repeated 
injuries and usurpations, all having in direct 
object the establishment of an absolute tyranny 
over these States, To prove this, let facts be 
submitted to a candid world ; 

He has refused his assent to laws the most 
vholesome and necessary for the public good. 

He has forbidden his governors to pass laws 
of immediate and pressing importance, unless 
suspended in their operation till his assent 
should be obtained ; and when so suspended he 
has utterly neglected to attend to them. He 
has refused to pass other laws for the accom- 
modation of lar£e districts of people, unless 
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those people would relinquish the right of rep- 
resentation in the legislalure — aright inestima- 
ble to them, and formidable to tyrants only. 

He has called together legislative bodies at 
places unusual, uncomfortable, and distant 
from the repository of the public records, for 
the sole purpose of fatiguing them into com- 
pliance with his measures. 

He has dissolved representative houses re- 
peatedly for opposing, with manly firmness, 
his invasions on the rights of the people. 

He has refused for a long time after such 
dissolution to cause others to be elected: 
whereby the legislative powers, incapable of 
annihilation, have returned to the people at 
large for their exercise, the State remaining, 
in the mean time, exposed to all the dangers 
of invasion from without and convulsions 
within. 

He has endeavored to prevent the population 
of these States ; for that purpose obstructing 
the laws of naturalization of foreigners ; refus- 
ing to pass others to encourage their migration 
hither, and raising the conditions of new ap- 
propriations of lands. 

He has obstructed the administration of jus- 
tice by refusing his assent to laws for establish- 
ing judiciary powers. 

He has made judges dependent on his will 
alone for the tenure of their offices and the 
amount of payment of their salaries. 

He has erected a multitude of new offices. 
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and sent hither swarms of officers to harass oiu 
people, and eat out their substance. 

He has kept among us, in times of peace, 
standing armies, without the consent of our 
legislatures. 

He has affected to render the military inde- 
pendent of and superior to the civil power. 

He has combined with others to subject us 
to a jurisdiction foreign to our Constitution, 
and unacknowledged by our laws; giving his 
assent to their acts of pretended legislation : 

For quartering large bodies of armed troops 
among us : 

For protecting them by a mock trial from 
punishment for any murders which they should 
commit on the inhabitants of these Slates : 

For cutting off our trade with all parts of the 
world : 

For imposing taxes on us without our consent : 

For depriving us, in many cases, of the bene- 
fits of trial by jury : 

For transporting us beyond seas to be tried 
for pretended offenses : 

For abolishing the free system of English 
laws in a neighboring province, establishing 
therein an arbitrary government, and enlarg- 
ing its boundaries, so as to render it at once an 
example and fit instrument for introducing the 
same absolute rule into these colonies : 

For taking away our charters, abolishing out • 
most valuable' laws, and altering, fundament 
ally, the forms of our government : 
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For suspending our own legislatures, and 
declaring themselves invested with power to 
legislate foi us in all cases whatsoever. 

He has abdicated government here by declar- 
ing us out of his protection, and waging war 
against us. 

He has plundered our seas, ravaged our 
coasts, burnt our towns, and destroyed the lives 
of our people. 

He is at this time transporting large armies 
of foreign mercenaries to complete the works of 
death, desolation, and tyranny already begun, 
with circumstances of cruelty and perfidy 
scarcely paralleled in the most barbarous ages, 
and totally unworthy the head of a civilized 
nation, 

He has constrained our fellow-citizens, taken 
captive on the high seas, to bear arms against 
their country, to become the executioners of 
their friends and brethren, or to fall themselves 
by their hands. 

He has excited domestic insurrections among 
us, and has endeavored to brin^ on the inhabi- 
tants of our frontiers the merciless Indian sav- 
ages, whose known rule of warfare is an undis- 
tinguished destruction of all ages, sexes, and 
conditions. 

In every sUge of these oppressions we have 
petitioned for redress in the most humble 
terms; our repeated petitions have been an- 
swered only by repeated injury. A prince 
whose character is thus marked by every act 
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Which may define a tyrant is unfit to be the 
ruler of a free people. 

Nor have we been wanting in attentions to 
our British brethren. We have warned them, 
from time to time, of attempts by their legisla- 
ture to extend an . unwarrantable jurisdiction 
over us. We have reminded them of the cir- 
cumstances of our emigration and settlement 
here. We have appealed to their native justice 
and magnanimity, and we have conjured them 
by the ties of our common kindred to disavow 
these usurpations, which would inevitably in- 
terrupt our connections and correspondence. 
They, too, have been deaf to the voice of jus- 
tice and consanguinity. We must, therefore, 
acquiesce in the necessity which denounces our 
separation, and hold them, as we hold the rest 
of mankind, enemies in war, in peace friends. 

We, therefore, the representatives of the 
United States of America, in General Con- 
gress assembled, appealing to the Supreme 
Judge of the world for the rectitude of our in- 
tentions, do, in the name and by the authority 
of the good people of these colonies, solemnly 
publish and declare that these United Colonies 
ue, and of right ought to be, free and inde- 
pendent States; that they are absolved from 
til allegiance to the British crown, and that all 
political connection between them and the 
State of Great Britain is, and ought to be, totally 
dissolved ; and that, as free and independent 
States, they have f«ll power to levy war, con* 
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elude peace, contract alliances, establish com- 
merce, and do all other acts and things which 
independent States may of right do. And for 
the support of this declaration, with a firm re- 
liance on the protection of Divine Providence, 
we mutually pledge to each other our lives, our 
fortunes, and our sacred honor. 



D.5-,z,t.b,GOOg[C 



Ob, Google 



INDEX. 



Thefigura T^er to tht nmnben of the parojnip** 

AccmAKCE hj tlie maker of a motion, of an amend* 
mont, 92, B3 

AcDmos of propoutloni, hoir «S«cted, 8S 

Adjoubnhent, without daj, equivitlent to a dusolo- 
tion, 139 
effect of, on business aoderconaideiation, 140 
motion/or, lakes precedence of all other motions, 



AnNDMXNT, pnrposea of motions for, 60, 78 
order of proceeding in, 95, 191 
acceptance of hj mover of proposition, S2, BS 
of amendments bv striking out and inserting, 

107, 108 



of an amendment to an amendment not allowed, 
94 
object of such motion, bow attained, M, 97 
cannot tie made to wfaM has been agreed to on a 
qoeation, 98, 99, 100, 101 

15 ( 226 } 



..Google 



226 INDEX. 

Amkbdmbht, incoDBistoncf of, vritb one aliead; 
adopted, 102 
VMj ahow the abvniditv of the original object of 
the proposition, 132 

or nmj change the ohject, 1 2B, 1 2fl, 133 
or may defeat the object, 130 181 
by addition, 88 
by sepamtion, 89 
bj tranepoaition, 90 
by elriking out, 94, 103 to 112 
by inserting or addiog, 94, 113 to 121 
by Etriking out and insertinK, 94, 122 to 127 
JlfiXuni/or, by striking out and inserting, 103, 104, 
111, 122 
may be divided, 122 
may be amended, 126 

manner of stating question on, 112, 121, 127 
precedence of question on, 123 
to strike out, decided in tho negative, equivalent 
to the affirmative of agreeing, 98, 100, 252 
if passed may not bereneved, 103 to 106, 113 
to 116, no, 124, 125 
stands in the same degree with the previous ques- 
tion, and indefinite pogtponemeot, 184 
superseded by a motion to postpone to a day cer- 



may be amended, 98, 107, 117, 128, 184 

eflect of vote on, 94 to 127, 187 

to be put before the original motion, 1 10, 120 



AaiEMBLY, Deliberative, purposes of,howeltM:ted,l 
how organized, 2, 3 
judgment of, hov expressed, 12 
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Ei^BES, filling of, 84 

with limea of numbere, mle for, 85, 86, 87 

See Preeedenee. 



CoMHiTTEEB, objevU and sdvaDtages of, 258, 
who to compose, 258, 270 
uauallv those f&vomble to the proposed 

mode of ai 
when hj tl 

rule, 2fi6 

how notified of their appointmeot, 3^ 272 
when and where to ait, 274, 27^ 277 
mleet, 269 

how appoioted, 264 to 269 
Klan^in^, 25LI 

what to be referred to, 74 
iitEtructioos to, 75, 76, 77, 262 
lUt of, etc. I given by the clerk to the member 

fiist appointed, 272 
person nr»t appointed on, actn as chairman bj 

courtesj', 273 
proceed like other assemblies, 276, 279 
maj proceed by sub-corn mi tlees, 306 
mode of proceeding on a paper which hat been 

referred to them, 279, 281, 283 ' 
mode of proceeding on a paper originating in the 
■ ',279, 280, r*" 



;rof clodng sestion of, 286 

report of, how made, 282. 3»3. 284, 
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[) report of, 202, 293, 29^ 
205, 2S6. 
acceptance of report of, 205 
form at Btating qaestions on report of, 2S5, 296 

SeeBepori. 

CoimiTTEE OF THE Whoi£, of wbom compoaed, 2S9 

how constituted, 297 

what a quomm of, 209 

who premdes over, 297, 298 

who la clerk of, 301_ 

proceedings of, similar to those of the assemblj 
itself, 302, 309 

mode of proceeding if one sesaion does not com- 
plete the bouneaB, C04 

who may speak in, and how often, 305 

cannotrvferanj matter to another committee, 306 

COHUITTEE OF THE 'WuoLE, CBDnot punish for, 
breaches of order, 308 
diBorderly words in, how noticed, 303 
differences between and other committees, 302 to 

308 
presiding officer of assembl; to remain in the 
room during the session ol, 300 
See Sqtorlt, Di$orderly Words. 

CoXMiTMEMT, definition and purposes of, 73 
when a proper course, 60 
what may be committed, 7fi, 76, 77 
effect of a vote on a motion for, 183 
motion/or, may be amended, 181 
Bupersedes a motion to amend, 185 
is of the same degree with motions for the 

prerioua question and postponement, 182 
See Cbmmitleet, 
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CaiaiENTiAiA of members, 7 

Debate, proper chuacter of, 201 
ahoald be coafined to the queetioi 
tuual mode of patting an end to, 
shortening 222 



nBCOBUu, Breaches of, 37, 83, 89, 40, 41, 223, 224 
how to be noticed, 40 

remedy for, 224, 22fi, 226 

how a member is to proceed to ezcnlpMe hinv. 
self from a charge of, 40 
See Dixorderty JPbrdi, brder. 

DuoBDEBLT Words, course of proceeding wheo 
spoken, 227 to 231 
to De wntten down bj the clerk, ss spoken, 228, 
229 

DiBoBTERLT WoBDS, members not to be censured for, 
unless complained of at the time, 232 
spoken in a committee durioK its session, 278 
in committee of the whole to be writtta 
down and reported to the asaembly, 308 

Disorderly Consitct, 9, 37 to 40, 313 

DiviBioit of A gnesdon, 76 to 88, 122, 12S 
effect of, 80 

motion for, how made, 80 
right to demand, 81, 82 
wfisn it mar uke pUos, 83 
Bee Qucttum. 
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Elkcttonb iXD Rktuvjk, 6, 7, 8 

Expulsion, 42 

t^i.O0R, how to obtain, 46 

who has a right to, 47, 203, 204, 205 

member in posBSBaion of, to be interrupted oalj 

hy a call to order, 200 
when UBiudlj allowed to the mover of a motion, 
204 



FoBMS of proceeding, 10, 69, 315 
tiee OrrUr, BtiUt. 

Incidbntai. Questions, 150 to 165 
cgueations of order, 151 to 164 
reading papers, 155 to 160 
withdrawal of a motion, 161, 162 
suspension of a rule, 163, 164 
amendment of amendments, 165 
See Quetiion. 



JulMjUBHT of an aggre)^te bodj, how evidenced, 24 

Lib on the table, purpose of motion for, 60, 71, 72 
Jfolton /or, cannot be amended, 170 
when to be resorted to, 171 
■ effect of vote on, 71, 72, 172, 173 

takes precedence of all othu' lubeidiarf mo- 
tions, 171 
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odI; b^ Wre, All, U>J, n 
Bembl7, ntino ollioi ihi, 
privilegfid miulniia, t\» 
e WMnibly uiiUI alHU.! I,, i,. 
pKodilMC officer, 198 ' 

not in order unless the nwkar Im .nil*..! (,, J,, /, . 

preuding officer, £00 
bj one eeUei, OT not addnmUtg Hu- ' Itit i., 

be receired, 200 
principal and taUUi^rr, <«**-,* u //.>. , 
gether.lBB ''* '''' 
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Nahibo a membw, what, 40, 225 ' 



OrricERB of an assembly, titlst of, 5 
who are, nsuftlly, 26 
how appointed, and removable, 26 
a majority necessarj to elect, 26 
vhen not membera of the assembly, 6 
pro tanpore, when to be chosen, 20 
See Praiding Officer, Reeordmg Offiar. 

OssKR of a deliberative assembly, what, 13 

of hutintM, 188 to 200 

how established, 190 
quationt of, what, IJKi 

how decided, 154, 248 

form of, on appeal, 1&4 

no debate upon, allowed dnring diriaioii, 2fit 
rufo* of, to be enforced without delay, 167 
call to, effect of, 214 

who may make, 151 

internipiB the business under consldentiiHi, 
153 
See Disorderly Oonduct, DaonUrly Wordt. 

Obdbbs of the Day, definition of, 142 

motion for, a privileged qaestion for the day, 143 

to 146, 146 
motion for, generatlj' supersedes other proposi- 

Uona, 143, 144 
being laken up, the buainess interrupted therel? 

is Biiapeaded, 147 
fall, if not taken np on the day fixed, 149 
unless by special rule, 149 



OBOAinzAllON, neceasily for, 1 
usual mode of, 3 
on report of a committee, 4 
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whose eatUtdf, 9S 
rhat, 6, 10 



Fabluhkhtabt Bm-B, whence dariTad, 11 
in eaoh State tiow formed, 11 
Seefutu. 

FnTTiOMe, lequiwtes to, 49 

to be offered bj memben, 49, 60 

mode o( offering, SI 

to be read hj the clerk, if received, 52 

reguUr and a»ual action on presenting, 51, 5S 

contents of, to be known bj member presenting, 

50 
to be in respectful language, 60 

FonTomifENT, effect of vote on motion for, 180 
motton/or, maj be ameoded, 170 
how amended, 177, 178 
snpenedes a motion to amend, ISS 
is not inpeiseded bj a motion to commit of 

to amend, 179 
is of the same degree with a motion for tb* 
previons question, 170 
ind^ile, purpose of motion for, (0, 07 

effect of vote on motion lor, 07 
(0 a day ccrtoin, pnrpose of motion for, M, M 
an improper use of, 70 
debate on it not allowed in Congress. 72 

Power of aasemblj to eject strangers, 

PkkaxbiiE, or title, nsnallf considered after the {Mpar 
is gone through with, 192 

PucKoracE of motiinM. 171, 174. ITO, 182, 180. ItT, 
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fqueitioru, ] 
refereDce to 



I, 123, 134, 135, 153 
to B committee, 74 
o fill blanhs, 65, 66, 87 
qDCfltions of privilege take precedeDce oF kll mo- 
tions but for adjoummeat, 141 



PKEBiDisa Ofticbr, duties of, 27, 30, 40, 225, 313, 

314 
to be flret heard on qneetiona of order, 207 
how far member of an Bssembly, B 
not uanall}' to take part in debate, 5, 202 
but in committees of the whole, 307 
or on point of order, 154 
to giTB a casting vote, 6. 243 
may not interrupt one speaking, but to call to 

order, 207 
may not decida apon incouBiBtencj of a proposed 

amendment witD one already adopted, 102 

PBKVIOUB QuEBTiOit, motwn/or, purpose of, 60 
form of, 64, 170 
original use of, 63, 64, 65 
present use of, 65, 66, 220 
use ot in England, 66 
cannot be anieoded, 170 
effect ot vote on, 64, 65, 176 
effect of negative decision of, 65 
cannot be made in committee ot the whole, 303 
stands in same degree with other subsidiary bm- 
tions, except to lie on the table, 174 

fBITIT-BQED QnESTioxa, 136 to 14(1 
adjoarnment, 137 to 140 
questions of privilege, 141 
•ider* of the da;, 142 to 149 
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Prtvileoxd Qubbtionr take precedence of all mo- 
UonB but for adjoummeDts, 141 
when Bettted, bueiness thereby iaterrapled la b« 
resumed, 141 

Proceedings, bow set in motion, 43 



QuBStiON, de6nitioDof, 233 
forma or, in use, 15, 60, 61 
when to be put, 235 
mode of putting, 236 

on a series of propoutions, 193 
OQ amendments reported b7acommitle^l94 
mode of taking, 238, 240, 241, 242, 245 
when and how decision of mar be queatioDed, 

238,239 
all the members in the room, when a quettion ii 

pot, are bound to rote upon it, 244 
members not in tbe room canDot rote on, 244 
when taken by yeas and naya, 245 
mode of taking, in Massac busetta, 246 
when and how to be divided, 79 
how taken when divided, 60 
motion to divide, may be amended, 80 
what may be divided, 83 
who may divide, 81, 122 

usually regulated by mie, 82 
incidental, denned and enumerated, 160 to ISS 
■ubudiary,orsecondarr, defined and eamnerated. 

166 to 170 
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33d IKDSX. 

Qdordh, ueceasitf for, 17, 19 
what conatitiiUa, 18 

effect of want of, on peodloK questioD, 240 
necMsar^ on tt diviuon of toe UBembiy, 249 
w*ato(, bow B«ceTtuned, 19 

' rant of, 19, 249 



Bbadiho of Papers by the clerk, 166 

bj memberB not alloired, without leSTS obtained 

br motion and vote, 157, 168 
when to be omitted, 169 
when neccBgarj, if called for, 155 
question on, to be first decided, 180 



RccoHMtTMEHT. what, 73, 290, 291 

Reconsider ATioH, genenl principle relating to, 260 
to 263 
motion for, allowed in tbia country, 254, 255 
eflect of, 256 

UBuallj reflated bv rule, 257 
made bj the friends of thepropoeition,not bj the 
minority, note, 264, 271 

Bkookdino Officer, duties of, 31, 32, 33, 35 
how his absence is to be supplied, 34 
how elected, 3, 4 

precedence of, if mora than one, 6 
papers and documenU to be in his charge, 33 

Bbcubbekceof Bubinebb, when interrapled bywant 
of quorum, 249 
bjr motion for the previous question, 66 
for indefinite postponement, 67 
to lie on the Ubie, 71, 72 
for adjonmment, 140 
If •ha OTd>» nf the Atj, 147, 148 



lege, 141 
of ordra-, 163, !30 
bj a call of a m^ber Vo oadc^ 300, 214 

BxPOBifl OF CoiaaTTB^ bov Bade aad : 

286toSS» 
how treated aod dupottd of, 292 1« 
of a paper with ameDdmeDta, 289 
action upon, 194, 195, 292 to 2K 
acceptance of, 295, 296 
whea a new diaft of > paper, IM 
of commitUes of the wbiMe, 310 
when to be Teceived, 311 



BEaoi.unMi, what, 13, 233, 149 



mode of ioTeatigating, 7 

who to be on the inTcMigating eoBuniUec, It 

who to be heard on ft qoeatioa on, 8 

Boll, oUling of, 32, 35, 24^ 

BdIiXB of debate and proceeding, lubject "f, H, If) 
genera] pnrpow of, 315 
what are necewaril/ adopt«d by an aw^Kibl/, 10, 

the same in this conntrr and la Knultnul, 1 ) 
neage does not give them the cbanu^tar itf uanaral 

UvB, 12 
to be enforced withoDt delM' of d«baU, Tl, |ft| 

162 
wlio maj noUce an infiin(*BiMrt M| '■' 
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338 IHDEX. 

KtrUB, qMeid^ each assembly maj adopt, 10, 20 

Boperaede ordinary parliameataiy rulea, 10 
oaually provide fotUwiroirD aniendoMnt, 21 
maybe snapendedon motion, 21, 163, 164 
motion to Biiapend, supersedes the orif^nal 
' question, 163 

RDspended only by general consent, 21, lft4 
usiwllj provide forlheirownBuspension, 164 
may determine the number necessary to ex' 
presa the will of tbe aaeembly, 26 
See Shading of papen, Quaking, 



necessary, bat to b« 

Separation of propositions, how efFected, 89 

Speaking, rules as to manner of, 203 to 208 

as to matter in, 209 to 214 

8B to times of, 216 to 219 

member to stand uncovered, 203, 206 

not to make personal remarkB, 211 

not to mention names of members, S06 

not to reflect on the s^embly, or on its prior de- 
terminations, 210 

confined to the subject, 209, 213 

not to be interrupted, 219 

to speak but once on the same question, 21S, 216, 
except by leave, 117 

or to explain himself in & matter of Uct, 2U 
See ifebale, Pranding OJieer, 
Bpk>cb. rendingOf, bv member. 1^'' ' '' 
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lie <« tbe MUe, 171, 172, 173 

pTerioDs qotMias, 17^ 173 
poB^NioaaeM. ITft tu IM 
commitaMiO. ISI, 193, IBA 

BliBPDraiox of a i^^ *L, IH3, IM 
SeeJtvla. 

Tkaksposriok <rf p 



Ton, what, 13; TH 

Vomrs, ri^t aad di^ < <1, X 
probibilioD fiOBL 4Z 
SeeMemitn. 



special role ma j deli 



~YeA8 axd Natb, hov taken, 33; 245 



what Dumber of memben mar raqaii«, S 

form of patting qnotioii, 345 

Idle of the Senate of the Unitad Siataa, nqaix 
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